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Jacob McCall
1392 Danville Blvd., Apt. 101 | Alamo, CA 94507 || (704) 698-5468 | mccalljv@gmail.com

June 21, 2023

The Honorable Patrick Casey Pitts

United States District Court for the Northern District of California
Robert F. Peckham United States Courthouse

280 South First Street

San Jose, CA 95113

Dear Judge Pitts:

I am an early-career public interest attorney and am writing to apply for a clerkship position in your chambers
starting in 2023. As a Stanford alum and lover of the South Bay, | am eager to return to an area of family and
friends to clerk and practice. | would love to work in your chambers because of your past work promoting the
public interest, especially regarding unions. I also hope to join your chambers because | will excel in a fast-
paced and hard-working environment, and | want to help build an effective team that is also a supportive
community.

Enclosed please find my resume, law school transcript, and two writing samples for your review. The first
writing sample is an ethics complaint | drafted through my work at the 65 Project. This complaint, and many
like it, was to hold to account the attorneys who tried to overturn elections through frivolous lawsuits. The
second writing sample is a memorandum examining potential fundamental rights violations within the
framework of climate change. Also enclosed are letters of recommendation from Professor Juliet Brodie (650-
724-2507), Professor Nathaniel Persily (650-725-9875), Professor Jeanne Merino (650-725-8526), along with
additional references.

I welcome the opportunity to further discuss my candidacy. Thank you for your consideration.

Sincerely,

Jacob McCall
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RECOMMENDERS

Professor Nate Persily
Stanford Law School
917-570-3223
npersily@Ilaw.stanford.edu

Professor Juliet Brodie
Stanford Law School
650-724-2507
jmbrodie@law.stanford.edu

Jeanne Merino

Stanford Law School
650-725-8526
jmerino@law.stanford.edu

REFERENCES

Timothy Mellett

DOJ, Deputy Chief of the Voting Section
202-598-0469
Timothy.F.Mellett@usdoj.gov

Inder Comar

Just Atonement, Inc.
415-640-5856
inder@justatonement.org

Zahavah Levine

Healthy Elections Project and Stanford Public Interest Redistricting Project

415-786-2384
zahavah.levine@gmail.com
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Jacob McCall

1392 Danville Blvd., Apt. 101, Alamo, CA 94507 « mccalljv@gmail.com ¢ (704) 698-5468

EDUCATION

Stanford Law School, Stanford, CA June 2022
J.D.

Activities: Stanford Journal of Civil Rights and Civil Liberties (Special Issue Editor-in-Chief); Economic Advancement
Pro Bono Project (Clinical Supervisor); Election Law Project (President); American Constitution Society

Relevant Coursework: Constitutional Law, Administrative Law, State Constitutional Law, Law of Democracy, Fourteenth
Amendment, Statutory Interpretation, Community Law Clinic, Advanced Civil Procedure, Critical Race Theory,
Evidence, Federal Courts, First Amendment

University of California, Berkeley, Berkeley, CA May 2019
B.A., Political Science; minor in Human Rights

Honors: Graduation with Highest Distinction, Phi Beta Kappa

Activities: Undergraduate Economics Association, Italian Society, Cal Berkeley Democrats

EXPERIENCE

The 65 Project, Washington, DC August 2022 — Present
Ethics Attorney
Draft ethics complaints against attorneys who filed fraudulent lawsuits in the aftermath of the 2020 election. Research
court filings and ethics rules to build a case against election-denying attorneys.
ACLU Voting Rights Project, New York, NY January 2022 — March 2022
Legal Intern

Drafted memoranda on ongoing and pending redistricting litigation. Researched Voting Rights Act compliance and
jurisprudence based on racial discrimination and dilution. Assisted with trial and evidentiary related matters.

U.S. Department of Justice, Civil Rights Division, Voting Section, Washington, DC June — August 2021
Legal Intern

Conducted legal research on voting acts and election law compliance in several states. Drafted legal memoranda on
voting-related litigation. Investigated school districts for violations of Section 2 of the Voting Rights Act.

The Stanford Redistricting Project, Stanford, CA May 2021 — January 2022
Research Assistant

Generated non-partisan redistricting maps for state legislators and other stakeholders. Crafted least-change, good
governance, and proportional maps for multiple states. Mastered redistricting software.

Stanford Community Law Clinic, Stanford, CA January — March 2021
Clinical Student
Represented clients at trial in record expungement and social security benefits cases. Conducted intakes for new clients
and gathered evidence. Filed motions, briefs, replies, and declarations for housing, expungement, and social security
matters. Guided clients in trial preparation before their appearances.

Stanford-MIT Healthy Elections Project, Stanford, CA April — December 2020
Research Manager

Published and wrote memoranda detailing election issues related to COVID. Drafted election post-mortem and voting
issue reports to aid policymakers for future elections. Administered recruitment program for poll workers.

Just Atonement, Inc., New York, NY June — August 2020
Legal Intern; Policy Advocate

Commenced litigation in California state court combating climate change. Prepared memoranda for the United Nations
on various human rights issues, including the rise of authoritarianism during COVID and country reports.
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Leland Stanford Jr. University Law Unoffcil Transcript

School of Law

Stanford, CA 94305 Name  :McCall,Jacob Vaughn

Student ID : 06240122

USA
Print Date: 07/07/2022
2019-2020 Spring
--------- Stanford Degrees Awarded - Course Title Atempted  Eamed  Grade. Eqiv
LAW 217 PROPERTY 400 400  MPH
Degree + Doctor of Jurisprudence Instructor: Anderson, Michelle W
Gonfer Date - 0671212022 LW 2048 FEDERAL LITIGATION IN A 200 200 MPH
Plan o Law GLOBAL CONTEXT: METHODS
--------- Academic Program =-sss--- AND PRACTICE
Instructor: Merino, Jeanne E.
Program ¢ LawdD LAW 2401 ADVANCEDCIVILPROCEDURE 300 300  MPH
09/23/2019 : Law (D) Instructor: Sinnar, Shirin A
EE?US Completed Program LAW 7010 CONSTITUTIONAL LAW: THE 3.00 300 MPH
FOURTEENTH AMENDMENT
Instructor: Schacter, Jane
_________ Beginning of Academmic Record - LAWTERMUNTS: 1200  LAWCUMUNTS:  43.00
2019-2020 Autumn 2020-2021 Autumn
Course Thle Atempted  Earmed  Grade. Eqiv Course Ttle Attempted  Eamed Grade Eqi
LAW 201 CIVIL PROCEDURE | 500 500 P LAW 807v POLICY PRACTICUM: 2.00 200 H
Instructor: Spaulding, Norman W. %ﬂ% gFR 885%‘0’“ W
LAW A5 CONTRACTS 500 S0P Instructor; Persily, Nathaniel A.
Instructor: Moranz, Alison LW 2002 CRIMINAL PROCEDURE: 40 40 P
LAW 219 LEGAL RESEARCH AND 2.00 200 P INVESTIGATION
WRITING . Instructor: Weisberg, Robert
Instructor: Alexander, Yonina LAW 6001 LEGAL ETHICS 300 200 P
LAW e TORTS 500 S0P Instructor; Rhode, Deborah L
Instructor: Sykes, Alan LA 7005 CONSTITUTIONALPOLTIS 200 200 P
LAW 240D Eé%iliSﬁghégé:SCHlMlNAL 1.00 100 MP Instructor: Schacter, Jane
Instructor: Fisher, George LAW 704 STATUTORY INTERPRETATION 3.00 30 P
Instructor; Schacter, Jane
LAW TERM UNTS: 1800  LAWCUMUNTS:  18.00
2019-2020 Winter
Course Title Attempted  Eamed  Grade. Eqiv
LAW 203 CONSTITUTIONAL LAW 3.00 300 MPH
Instructor: Meyler, Bernadette
LAW 207 GRIMINAL LAW 400 400  MPH
Instructor: Sklansky, David A
LAW 224A FEDERAL LITIGATION IN A 2.00 200  MPH
GLOBAL CONTEXT:
COURSEWORK
Instructor; Merino, Jeanne E.
LAW 7016 CRITICAL RACE THEORY 100 100 MP
Instructor: Mack, Kenneth W.
LAW 7036 LAW OF DEMOCRACY 3.00 300  MPH
Instructor: Persily, Nathaniel A.

LAW TERM UNTS: 1300 LAWCUMUNTS:  31.00

Information must be kept confidential and must not be disclosed to other parties without written consent of the student.
Worksheet - For office use by authorized Stanford personnel Effective Autumn Quarter 2009-10, units earned in the Stanford Law School are quarter units. Units eamed in the Stanford Law School prior to 2009-10 were semester units. Law
Term and Law Cum totals are law course units earmed Autumn Quarter 2009-10 and thereafter.
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Leland Stanford Jr. University Law Unoffcil Transcript

School of Law
Stanford, CA 94305
USA

Name  :McCall,Jacob Vaughn
Student ID : 06240122

LAWTERMUNTS: 1400  LAWCUMUNTS:  57.00
2021-2022 Winter
2020-2021 Winter Course Title Attempted  Earned  Grade Eqiv
Course Title Attempted  Eamed  Grade Eqiv LAW 881 EXTERNSHIP COMPANION 2.00 200 MP
LAW 902A COMMUNITY LAW CLINIC: 400 400 P SFMWAB
CLINICAL PRACTICE Instructor: Winn, Michael
Instructor: Brodie, Juliet M. LAW 882 EXTERNSHIP, CIVIL LAW 6.00 600 MP
Douglass, Lisa Susan Instructor: Winn, Michael
Jones, Danielle LAW 2402 EVIDENCE 5.00 500 P
LAW 9028 COMMUNITY LAW GLINIC: 4.00 400 P Instructor; Fisher, George
CLINICAL METHODS
Instructor: Brodie, Julet M. LAWTERMUNTS: 1300  LAWCUMUNTS:  103.00
Douglass, Lisa Susan
Jones, Danielle 2021-2022 Spring
LAW 9020 COMMUNITY LAW CLINIC: 400 400 H Course Tille Atiempted  Eamed  Grade Eqiv
CLINICAL COURSEWORK
. . LAW 2403 FEDERAL COURTS 400 40 P
Instructor: Brodie, Juliet M. ! )
Douglass, Lisa Susan Instructor: Fisher, Jeffrey
- LAW 7084 THE FIRST AMENDMENT: 3.00 30 P
Jones, Darielle FREEDOM OF SPEECH AND
PRESS
LAW TERM UNTS: 12.00 LAWCUMUNTS:  69.00 Instructor: Persi\y, Nathaniel A.
20202021 Spri LAW 7821 NEGOTIATION 3.00 300 MP
- pring .
Course Title Attempted  Eamed  Grade Eqiv Insructor: Thacker, Aaron B
LAW TERM UNTS: 1000  LAWCUMUNTS: 113.00
LAW 1029 TAXATION| 400 400 P
Instructor: Goldin, Jacob
LAW 2001 CRIMINAL PROCEDURE: 400 400 P
ADJUDICATION
Instructor: Weisberg, Robert
LAW 7501 CARRQTS, STICKS, NORMS, 3.00 30 P
AND NUDGES: CHANGING END OF TRANSCRIPT
MINDS AND BEHAVIORS
Instructor: MacCoun, Robert J
LAW TERM UNTS: 11.00  LAWCUMUNTS:  80.00
2021-2022 Autumn
Course Title Mtempted  Eamed  Grade Eqiv
LAW 808l POLICY PRACTICUM: DRAW 3.00 300 H
CONGRESS: STANFORD
REDISTRICTING PROJECT
Instructor: Persily, Nathaniel A.
LAW 7001 ADMINISTRATIVE LAW 4.00 400 P
Instructor: 0'Connell, Anne Margaret Joseph
LAW 7108 STATECONSTITUTIONALLAW 300 300 P
Instructor: Schacter, Jane
LAWTERMUNTS: 1000  LAWCUMUNTS:  90.00

Information must be kept confidential and must not be disclosed to other parties without written consent of the student.
Worksheet - For office use by authorized Stanford personnel Effective Autumn Quarter 2009-10, units earned in the Stanford Law School are quarter units. Units eamed in the Stanford Law School prior to 2009-10 were semester units. Law
Term and Law Cum totals are law course units earmed Autumn Quarter 2009-10 and thereafter.
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Juliet Brodie
Professor of Law
Director of the Stanford Community Law Clinic
559 Nathan Abbott Way
Stanford, California 94305-8610
650-724-2507
jmbrodie@law.stanford.edu

June 21, 2023

The Honorable P. Casey Pitts

Robert F. Peckham Federal Building & United States Courthouse
280 South 1st Street, Room 2112

San Jose, CA 95113

Dear Judge Pitts:

| write with enthusiasm to recommend Jacob McCall, who graduated from SLS in June 2022, as a clerk in your chambers. | directly supervised Jacob in his
clinical work at Stanford’s Community Law Clinic (CLC), and thus have a strong basis on which to evaluate his work as a lawyer. Based on that experience, |
am confident that you would be extremely satisfied with his work and, in fact, that you would enjoy immensely the opportunity to work with him. As a clinic
student, Jacob had a caseload of individual client legal services matters. He was diligent, compassionate, and brought a growth mindset to the work. He has
strong analytic and writing skills, and a long-standing commitment to public service. | can’t imagine better qualities in a clerk.

As you may know, clinics at SLS operate on a full-time basis; students enroll for a “clinic quarter,” during which they take no other classes and engage as a
full-time professional in this clinic work. Each CLC student carries a case load of several cases simultaneously representing low-income people in three
practice areas: housing, social security disability, and criminal record expungement matters. The clinic is fundamentally a trial clinic. Students take the lead in
the full range of work associated with a legal services docket: fact investigation, legal research, interviewing, counseling, negotiating, and written and oral
advocacy in state court and in administrative tribunals. They must quickly master the applicable legal scheme for each subject, while also forming productive
and collaborative attorney-client relationships. Clinic work also requires participation in weekly seminars and case rounds, and a significant amount of
reflective writing. In short, CLC is a legal workplace, where law students demonstrate how they will transition from student to professional. Jacob performed
very strongly in each domain.

Due to the pandemic, Jacob’s quarter was an online quarter. Rather than sit cheek by jowl in our neighborhood-based legal services office, Jacob and his
peers had to represent clients and build a professional community in the digital world. Jacob proved himself adaptable and present even under these difficult
circumstances, and was an important part of the cohesion of the group.

| supervised Jacob personally on an eviction matter that arose in the context of then-new COVID-19 tenant protection measures, both state and federal. Jacob
and a peer were tasked to assist a tenant who had fallen behind in rent due to the pandemic in asserting her rights against eviction if she applied for available
and specific government rental assistance. Because the legal regime was new, and the landlord under it no better than the tenant, the matter required the
ability to translate law into lay terms and to counsel the tenant under circumstances of profound uncertainty and anxiety. It also required, of course,
comprehension of the new law. Jacob led his team on this matter, and | relied on him to steer this ship through some rocky waters. | was continually
impressed by his mastery of the situation and, more, his ability to endure the kind of indeterminacy that can make many novice professionals very shaky.

Jacob also represented a client seeking Supplemental Security Income and another petitioning the state court for post-conviction relief. My colleagues who
supervised him on these matters similarly report strong written and analytic work, and the ability to stay on task and be productive in the remote environment.
His SSI client received a fully favorable decision, and he was similarly able to get excellent results for his expungement client, the early termination of
probation, and expungement of the conviction.

In addition to his casework, Jacob was a strong contributor to our classroom sessions. He cared about his own clients and those of his colleagues. He was
engaged and collaborative. In short, | recommend Jacob McCall very highly as a clerk. He is a very strong student with a deep commitment to public service. |
know that clerking in a district court would equip him well for his career, and predict that you would enjoy working with him very much. Please do not hesitate
to call upon me if | can provide any additional information.

Sincerely,

/sl Juliet Brodie

Juliet Brodie - jmbrodie@law.stanford.edu - (650) 725-9200
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Jacob McCall

1392 Danville Blvd., Apt. 101, Alamo, CA 94507 * mccalljv@gmail.com * (704) 698-5468

WRITING SAMPLE

The attached writing sample is an ethics complaint | prepared at the 65 Project. The assignment
was to build the case against attorneys who file frivolous lawsuits to cast doubt on our electoral
system. | independently researched, wrote, and edited the entire piece. | received permission

from my supervisor to use this writing sample.

Jacob V McCall
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PROJECT

December 8, 2022

Office of the Bar Counsel

99 High Street

2nd Floor

Boston, Massachusetts 02110

Dear Office of the Bar Counsel:

The 65 Project is a bipartisan, nonprofit effort to protect democracy from abuse of the legal
system by holding accountable lawyers who engage in fraudulent and malicious efforts to
overturn legitimate elections and undermine American democracy.

We write to request that the Office of the Bar Counsel investigate the actions taken by Alan M.
Dershowitz relating to his effort to dismantle the fundamental right to vote. Mr. Dershowitz
served as part of a coordinated attempt to abuse the judicial system to promote and amplify
bogus, unsupported claims of fraud to discredit elections and voting procedures.

Mr. Dershowitz worked on one matter, in the state of Arizona: Lake v. Hobbs. This lawsuit
lacked any basis in law or fact. Indeed, this lawsuit was created by politicians and attorneys to
create a false narrative about election security and the health of American democracy solely
based on conjecture and conspiracy theories. The actions in Lake v. Hobbs were so troubling that
Mr. Dershowitz and his co-counsels have already been subjected to Rule 11 sanctions for their
conduct in this case.

A full investigation by the Office of the Bar Counsel will demonstrate the egregious nature of
Mr. Dershowitz’s actions, especially when considered in light of his purposes, the direct and
possible consequences of his behavior, and the serious risk that Mr. Dershowitz will repeat such
conduct unless disciplined.

BACKGROUND

Joe Biden received over 1.6 million votes in Arizona in the 2020 Presidential Election, defeating
Mr. Trump by approximately 11,000 votes.! Mr. Trump’s head of the U.S. Cybersecurity and
Infrastructure Security Agency, Christopher Krebs, announced that the “November 3" election
was the most secure in American history. . . . There is no evidence that any voting system deleted

1 See Federal Election Commission, Official 2020 Presidential General Election Results, available at
https://www.fec.gov/resources/cms-content/documents/2020presgeresults.pdf.

2
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or lost votes or changed votes or was in any way compromised.” Even the Arizona GOP-backed
audit of the 2020 Arizona election came to a similar conclusion.?

Nonetheless, Kari Lake, the Republican candidate for Governor of Arizona, continued to
promote baseless conspiracies about the 2020 election and cast doubt about the 2022 midterm
elections.® In fact, Kari Lake has continually said she would not concede if she lost, and as of
this filing she has still not conceded her electoral defeat to Governor-elect Katie Hobbs.*

To raise the specter of voting irregularities and election security ahead of the 2022 midterm
elections, Kari Lake filed Lake v. Hobbs to undermine faith in the Arizonian electoral system and
lay the groundwork for challenging results that Kari Lake disagrees with. After her loss in the
midterms, Kari Lake did just that, and filed a lawsuit alleging unsubstantiated voting
irregularities and fraud.®

Mr. Dershowitz filed a fraudulent, conspiracy-ridden, lawsuit that has been the cornerstone of
undermining the democratic process in Arizona. He should be thoroughly investigated for his
conduct.

CONDUCT GIVING RISE TO THE COMPLAINT
Mr. Dershowitz helped lead the charge on behalf of Ms. Lake in Arizona.

On April 22, 2022, Mr. Dershowitz initiated Lake v. Hobbs in the United States District Court for
the District of Arizona. The complaint Mr. Dershowitz filed in this case relies solely on
unfounded conspiracy theories, easily proven false, with no basis in law or fact.

For example, in Lake v. Hobbs, which is full of baseless claims, the Plaintiffs stated:

The official result totals do not match the equivalent totals from the Final VVoted

File (VM55). These discrepancies are significant with a total ballot delta of 11,592
between the official canvass and the VM55 file when considering both the counted

and uncounted ballots ... a large number of files on the Election Management System
(EMS) Server and HiPro Scanner machines were deleted including ballot images,
election related databases, result files, and log files. These files would have aided in our

2 Bob Christie and Christina Cassidy, GOP Review Finds No Proof Arizona Election Stolen from Trump,
AP (Sept. 24, 2021), https://apnews.com/article/donald-trump-elections-arizona-phoenix-conspiracy-
theories-d38321441bcd6cea58421f6871b4f74e.

3 Maeve Reston, Kari Lake Raises Unfounded Doubts About Election Results in Arizona Governor Race
That’s Too Early to Call, CNN (Nov. 9, 2022), https://www.cnn.com/2022/11/09/politics/kari-lake-
arizona-governor-race/index.html.

4 Summer Concepcion, Kari Lake Refuses to Say Whether She Would Accept Loss in Arizona Election,
NBCNEWS (Oct. 16, 2022), https://www.nbcnews.com/politics/2022-election/kari-lake-refuses-say-
whether-accept-loss-arizona-election-rcna52475.

5 Kari Lake Campaign Files Lawsuit Seeking Arizona Election Day Records, DEMOCRACY DOCKET
(Nov. 28, 2022), https://www.democracydocket.com/news-alerts/kari-lake-campaign-files-lawsuit-
seeking-arizona-election-day-records/.
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review and analysis of the election systems as part of the audit. The deletion of these files
significantly slowed down much of the analysis of these machines. Neither of the
‘auditors’ retained by Maricopa County identified this finding in their reports.®

However, this is a far cry from the truth. There was, in fact, no substantial difference between the
official results and the audit results. As Judge John J. Tuchi of the United States District Court
for the District of Arizona cited in his order granting the Defendant’s motion to dismiss, “[t]here
were no substantial differences between the hand count of the ballots provided and the official
election canvass results for Maricopa County. This is an important finding because the paper
ballots are the best evidence of voter intent and there is no reliable evidence that the paper ballots
were altered to any material degree.”’

Further, no election files or ballot images were deleted in Arizona following the 2020 election.
As the Defendants noted in their motion for sanctions, ““all the hard drives and corresponding
data files from the November 2020 General Election were maintained and safely secured by
Maricopa County; the files the Cyber Ninjas claimed were missing were either not subpoenaed
and so not provided, or were not located because of the Cyber Ninjas’ ineptitude.”® The
Plaintiffs, instead of acknowledging the audit undermined their argument of fraud and
impropriety, cherrypicked statements to promote lies about the security of Arizona elections.

But these are not the only lies Mr. Dershowitz used to promote baseless conspiracy theories. To
argue that Arizona had a huge risk of election tampering and manipulation, Mr. Dershowitz
argued that “[a]ll electronic voting machines can be connected to the internet or cellular
networks, directly or indirectly, at various steps in the voting, counting, tabulating, and/or
reporting process.”® This is patently false. As the Defendants noted, “Maricopa County’s vote
tabulation system is not, never has been, and cannot be connected to the Internet. The Arizona
Senate’s Special Master confirmed that Maricopa County uses an air-gapped system that
‘provides the necessary isolation from the public Internet, and in fact is in a self-contained
environment” with “no wired or wireless connections in or out of the Ballot Tabulation Center’
so that ‘the election network and election devices cannot connect to the public Internet.”>1°

Mr. Dershowitz also promoted lies about basic Arizona election procedures, that should have
been resolved had Mr. Dershowitz conducted a reasonable inquiry into his own client’s
allegations. First, as part of the Plaintiff’s request for relief, Mr. Dershowitz argued for a paper
ballot voting system.!! Second, Mr. Dershowitz claimed that Arizona does not have its election
equipment subjected to independent experts.!? Finally, Mr. Dershowitz claimed that Arizona
does not subject its elections to post-election vote-verifying audits.®

6 Lake v. Hobbs, Case No. 2:22-cv-00677-3JT (D. Ariz.) May 4, 2022, First Amended Compl. at 13-14.
" Lake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 26, 2022, Order Granting Motion to
Dismiss at 4 n.2.

8 Lake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 10, 2022, Motion for Sanctions at 3.

% Lake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) May 4, 2022, First Amended Compl. at 6.

10 _ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 10, 2022, Motion for Sanctions at 5.

11 |_ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) May 4, 2022, First Amended Compl. at 38.
121d. at 11.

181d. at 14.
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All three of these factual allegations are blatantly false. Arizona currently, and has always, used a
paper ballot system, independent experts do test election technologies, including tests conducted
by the independent Election Assistance Commission, and Arizona performs its legally mandated
audits consistently.

Judge Tuchi, instead of finding widespread election security issues, discovered that Arizona had
actually created an incredibly secure voting system. He noted that “[d]efendants have taken
numerous steps to ensure such security failures do not exist or occur in Arizona or Maricopa
County. As the Court chronicled in painstaking detail in Section 1.B, every vote cast can be tied
to a paper ballot (see A.R.S. 88 16-442.01; § 16-446(B)(7); 2019 EPM at 80), voting devices are
not connected to the Internet (see Doc. 29, Ex. 6) any ports are blocked with tamper evident seals
(see Tr. 177:5-20), and access to voting equipment is limited (see Tr. at 179:15-20).”1°

As with so many of these lies, the veracity of these claims could easily have been debunked with
publicly available information, and with a reasonable inquiry from Mr. Dershowitz. Instead, he
decided to promote these falsehoods, and file his complaint anyway.

These complaints were not only factually deficient, but they were legally deficient as well. Mr.
Dershowitz was unable to meet the burden of proving any of the factors necessary for an
injunction. As Judge Tuchi stated, “[t]o obtain a preliminary injunction, a plaintiff must show
that ‘(1) [it] is likely to succeed on the merits, (2) [it] is likely to suffer irreparable harm in the
absence of preliminary relief, (3) the balance of equities tips in [its] favor, and (4) an injunction
is in the public interest.” Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (citing Winter
v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)). Plaintiffs cannot meet any of the
factors.”®

Furthermore, Mr. Dershowitz’s claims were clearly barred by the Eleventh Amendment. Mr.
Dershowitz argued that his claims qualified for the Ex Parte Young exception the Eleventh
Amendment, but the court noted that the exception only applies to “claims seeking prospective
injunctive relief against state officials to remedy a state’s ongoing violation of federal law” but
that “Plaintiffs do not plausibly allege a violation of federal law.”!’

Not only was the central claim in Lake v. Hobbs legally dubious, but the lawsuit was so legally
deficient that it lacked basic requirements to be heard in court. In fact, the court held that “even
upon drawing all reasonable inferences in Plaintiffs’ favor, the Court finds that their claimed
injuries are indeed too speculative to establish an injury in fact, and therefore standing.”*®
Moreover, the court found that any future harm could only come to pass after “a long chain of
hypothetical contingencies” occurred.!®

4 _ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 10, 2022, Motion for Sanctions at 2-3.
15 L ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 26, 2022, Order Granting Motion to
Dismiss at 15 n.13.

1% 1d. at 2 n.1.

171d. at 12, 16.

181d. at 14.

¥1d.
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And these factual and legal allegations led to Rule 11 and 28 U.S.C. § 1927 sanctions. This is
because “any objectively reasonable investigation of this case would have led to publicly
available and widely circulated information contradicting Plaintiffs’ allegations and undercutting
their claims. Thus, Plaintiffs either failed to conduct the reasonable factual and legal inquiry
required under Rule 11, or they conducted such an inquiry and filed this lawsuit anyway.”?° The
court then held that “Plaintiffs made false, misleading, and unsupported factual assertions in their
FAC and MPI and that their claims for relief did not have an adequate factual or legal basis
grounded in a reasonable pre-filing inquiry.”?

Including these types of allegations to support any lawsuit would be problematic. More
troubling, though, is that Mr. Dershowitz sought to undermine a basic tenet of our democracy,
the right to vote, to achieve political ends for his client.

But the goal was never a complete victory in the courts. Mr. Dershowitz’s main objective was to
use the courts to delay, to confuse, and to harm our electoral process. This became evident to
Judge Tuchi, who stated that “Plaintiffs waited nearly two weeks after the hearing to ask to
submit another declaration, in what appears to be an effort to get the last word and cast doubt on
Mr. Jarrett’s testimony at a point when the County could no longer respond. The Court will not
allow such potential gamesmanship.”’?? This was not a good faith effort to make sure the right
person won.

Mr. Dershowitz knew he had neither the law nor the facts on his side, and yet he filed this
lawsuit anyway. He did this to undermine faith in our electoral system.

Mr. Dershowitz’s actions warrant discipline.
A SUBSTANTIAL BASIS EXISTS FOR THE DISCIPLINARY COMMISSION TO
INVESTIGATE MR. DERSHOWITZ’S CONDUCT AND TO
IMPOSE APPROPRIATE DISCIPLINE

The Office of the Bar Counsel should investigate Mr. Dershowitz’s actions on the following
basis:

1. Mr. Dershowitz Violated Rule 3.1 By Bringing and Defending a Matter He Knew Lacked
Merit

Rule 3.1 provides, in part, as follows: “A lawyer shall not bring or defend a proceeding, or assert
or controvert an issue therein, unless there is a basis in law and fact for doing so that is not
frivolous, which includes a good faith argument for an extension, modification or reversal of
existing law.”

20 ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Dec. 1, 2022, Order on Motion for Sanctions at
25.

21 |d. at 28-29.

22| ake v. Hobbs, Case No. 2:22-cv-00677-JJT (D. Ariz.) Aug. 26, 2022, Order Granting Motion to
Dismiss at 21 n. 17.
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Comment 2 states that: “The action is frivolous...if the lawyer is unable either to make a good
faith argument on the merits of the action taken or to support the action taken by a good faith
argument for an extension, modification or reversal of existing law.”

“Knowledge” under the Rules of Professional Conduct can be “inferred from circumstances.”??

Ample evidence demonstrates that Mr. Dershowitz knew of the frivolous nature of the litigation
he initiated. In Lake v. Hobbs the complaint was based on debunked conspiracy theories. Many
of these theories had been proven false before he filed complaints. No reasonable person would
consider the cited “evidence” a sufficient basis for casting doubt on elections in Arizona.

In fact, the pleadings themselves make clear that when filing the claims, Mr. Dershowitz did not
have a proper basis for bringing them because the Plaintiffs themselves could not support the
allegations they promoted. Mr. Dershowitz claimed that Arizona did not use paper ballots, and
yet Kari Lake, his client, votes using a paper ballot.

In imposing sanctions, Judge Tuchi acknowledged the importance of election security, but that
“the Court will not condone litigants ignoring the steps that Arizona has already taken toward
this end and furthering false narratives that baselessly undermine public trust at a time of
increasing disinformation about, and distrust in, the democratic process. It is to send a message
to those who might file similarly baseless suits in the future.”

Mr. Dershowitz knew the claims he was advancing in Lake v. Hobbs lacked any basis in law or
fact.

In short, for the many reasons provided above, Mr. Dershowitz’s conduct violated Rule 3.1.

2. Mr. Dershowitz Violated Rule 4.4 Command That Lawyers Respect the Rights of Third
Parties

Pursuant to Rule 4.4, “In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third person.”

Comment 1 to the Rule states, “Responsibility to a client requires a lawyer to subordinate the
interests of others to those of the client, but that responsibility does not imply that a lawyer may
disregard the rights of third persons.”

In the interests of his clients, Mr. Dershowitz sought to harm democracy in Arizona and directly
diminish the right to vote of millions of Arizonians. Judge Tuchi highlighted the extraordinary
remedy they sought and the effect it would have on millions of Americans, stating that “Plaintiffs
requested in this case would have called for a massive, perhaps unprecedented federal judicial
intervention to overhaul Arizona’s elections procedures shortly before the election. Plaintiffs
bore a substantial burden to demonstrate that such an intervention was constitutionally required

2 Rule 1.0(f).
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and in the public interest. Yet they never had a factual basis or legal theory that came anywhere
close to meeting that burden.”

Mr. Dershowitz disregarded the potential consequences of his proposed remedy — showing no
respect for the rights of millions of third persons — and his actions warrant discipline.

3. Mr. Dershowitz Engaged in Misconduct that Violates Rule 8.4

Under Rule 8.4, “It is professional misconduct for a lawyer to...violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the
acts of another; [or] engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
[or] engage in conduct that is prejudicial to the administration of justice.”

Mr. Dershowitz participated in a purposefully dishonest effort to undermine the 2022 election.
He brought frivolous claims that the Constitution, prior court decisions, and relevant statutes
barred. The bare “factual” bases he relied on were supported by false statements and wild
speculation from discredited sources.

Mr. Dershowitz misrepresented the availability of expert evidence to support the Complaint’s
allegations. He knew that expert testimony did not exist and yet purported to rely on them

anyway.

It all amounted to a dishonest attempt to undermine the public confidence in the 2022 election. It
is easy — indeed, necessary — to also recognize the direct link between the use of the courts to
sow these seeds of doubt and confusion and the events of January 6, 2021, when people
believing that the 2020 was stolen stormed the Capitol in a violent insurrection. Judge Tuchi
recognized this, finding that “[a]s the court warned in King v. Whitmer, unfounded claims about
election-related misconduct ‘spread the narrative that our election processes are rigged and our
democratic institutions cannot be trusted. Notably, many people have latched on to this narrative,
citing as proof counsel’s submissions in this case.’ King, 556 F. Supp. 3d at 732. The Court
shares this concern.”

His actions must be scrutinized and disciplined.

*k*k

The United States Supreme Court has long recognized in upholding disciplinary actions that
“speech by an attorney is subject to greater regulation than speech by others.”?* As officers of the
court an attorney is “an intimate and trusted and essential part of the machinery of justice” and a
“crucial source of information and opinion.”?® Although attorneys, of course, maintain First
Amendment rights, the actions in question here cross far beyond protected speech. Indeed,
disciplinary boards and courts considering the similar conduct of other lawyers involved in the
effort to overturn the 2020 election have rejected assertions that the attorneys enjoyed First
Amendment protections for their conduct.

24 Ohralik v. Ohio State Bar Assn., 436 U.S. 447, 465 (1978).
% Gentile v. State Bar of Nevada, 501 U.S. 1030, 1056, 1072 (1991).

8
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That members of our esteemed profession would engage in such actions — conduct that
contributed to substantial harm to American democracy — should cause considerable distress
within the entire legal community.

False statements intended to foment a loss of confidence in our
elections and resulting loss of confidence in government generally
damage the proper functioning of free society. When those false
statements are made by an attorney, it also erodes the public’s
confidence in the integrity of attorneys admitted to our bar and
damages the profession’s role as a crucial source of reliable
information.2®

Mr. Dershowitz chose to offer his professional license to an assault on our democracy. He
pursued litigation that lacked any basis in law or fact. He participated in an organized effort to
sow discord and doubt about the 2022 elections.

For the reasons set forth above, we respectfully request that the Office of the Bar Counsel
investigate Mr. Dershowitz’s conduct and pursue appropriate discipline.

Sincerely,

Managing Director
michael@the65project.com

On behalf of The 65 Project

% |n the Matter of Rudolph W. Giuliani, Supreme Court of the State of New York Appellate Division,
First Judicial Dept., May 3, 2021 at 30-31.
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The attached writing sample is a memorandum | prepared as a legal intern at Just Atonement,
Inc. The assignment was to detail potential fundamental rights arguments we could raise in
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NEW FUNDAMENTAL RIGHTS

California courts have largely mirrored federal courts in their substantive due process and
fundamental rights analysis. When deciding whether or not a right is truly fundamental,
California courts decide if a right is “implicit in the concept of ordered liberty” and is a part of
the “basic civil rights of man.” Carmel-by-the-Sea v. Young, 2 Cal. 3d 259, 266 (1970) (finding
privacy to be a fundamental right) (quoting both Palko v. Connecticut, 302 U.S. 319, 325 (1937)
and Skinner v. Oklahoma, 316 U.S. 535, 541 (1942)). California courts also analyze if the right is
“so rooted in the traditions and conscience of our people as to be ranked as fundamental.”
Coshow v. City of Escondido, 132 Cal. App. 4th 687, 709 (2005) (quoting United States v.
Salerno, 481 U.S. 739, 750-51 (1987)).

Violations of fundamental rights typically trigger strict scrutiny, which require that the
law is narrowly tailored to serve a compelling state interest. Coshow, 132 Cal. App. 4th at 708.
However, when deciding on new fundamental rights California courts try to use judicial restraint
and “exercise the utmost care whenever we are asked to break new ground in this field. Id.
(quoting Reno v. Flores, 507 U.S. 292, 302 (1993).

For our case in particular, we may want to argue that such rights are “fundamental to our
very existence and survival,” Conservatorship of Valerie N., 40 Cal. 3d 143, 161 (1985), and
essential to other fundamental rights guaranteed by the Constitution. White v. Davis, 13 Cal. 3d
757, 775 (1975) (finding that privacy is fundamental because it is necessary to use and protect
rights in the Bill of Rights).

California Courts sometimes use equal protection to protect certain fundamental rights.
Otsuka v. Hite, 64 Cal. 2d 596, 601 (1966). In Otsuka, the court held that voting was a

fundamental right preservative of all other rights, and “once the franchise has been granted to the
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electorate, lines may not be drawn which are inconsistent with the Equal Protection Clause of the
Fourteenth Amendment.” Id. (quoting Harper v. Virginia State Bd of Elections, 383 U.S. 663,
665 (1966). This also follows Supreme Court precedent by seeing if a certain right or interest is
unevenly granted amongst similarly situated groups. Compare M.L.B. v. S.L.J., 519 U.S. 102,
120 (1996) (holding that access to courts cannot depend upon the ability to pay court costs
because “[t]he equal protection concern relates to the legitimacy of fencing out would-be
applicants based solely on their inability to pay’’) with Manduley v. Superior Court, 27 Cal. 4th
537, 568 (2002) (“To succeed on their claim under the equal protection clause, petitioners first
must show that the state has adopted a classification that affects two or more similarly situated
groups in an unequal manner.”)

Another thing to pay attention to is the general opposition to using the due process clause
to create an affirmative duty on the government by the courts. Zelig v. County of Los Angeles, 27
Cal. 4th 1112, 1148-49 (2002). There are two general exceptions to this idea, the “Special
Relationship” Exception and the “Danger Creation” Exception. Id. The first exception is of no
help to us because it generally only applies when the state has someone in their custody. If the
court adopts an opposition to creating an affirmative duty in our case, then, we must rely on the
second exception. The “Danger Creation” exception only applies when the state had previously
done something that put the individual in danger, and inaction is not enough. Id. In this
circumstance, the court may be willing to impose an affirmative obligation on the state to
mitigate the risk. Id.

This might not be a problem for us, depending on what facts we plead. If there is
particular legislative or government conduct that created a danger with climate change, then the

court will probably not concern itself with this principle. If we are more general, however, and
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not really discussing how exactly the government caused the danger, we may have trouble with
this. Also, and this really depends on what the court does, but technically the right to life and
property, as discussed below, exists outside of the due process clause. We will probably still be
using substantive due process arguments, but theoretically if the court just uses article 1 § 1 we
may be in the clear. That would also explain, as discussed below, why the right to privacy can be
used against private actors. The right to privacy, also in article 1 § 1, can be argued against
private conduct without arguing state action.

For our case, equal protection may actually be less helpful when arguing for a
fundamental right because the doctrine typically relates to a right being provided by the state,
such as voting, and then it being unequally applied to the people. Equal protection may still
prove useful for suspect classifications, but may be less situated for our fundamental rights
litigation. Substantive due process, on the other hand, may provide us with more avenues for
success.

A. Rightto Life

Californian’s have certain inalienable rights, one of which is the right to “enjoy[] and
defend[] life.” Cal. Const. art. 1, § 1. While a fundamental right to life, especially regarding
climate change, has not truly been litigated, there are some important cases that deal with the
right to life in California.

The fundamental right to life has technically been recognized by the courts in some
fashion for decades. In re Marilyn H., 5 Cal. 4th 295, 306 (1993) (“Substantive due process
prohibits government interference with a person’s fundamental right to life . . . by unreasonable
or arbitrary legislation”). However, the scope of this right is largely unknown, especially because

much of the litigation around this right revolves around children and wardship cases. See, e.g., In
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re David B., 91 Cal. App. 3d 184, 192 (1979); In re Bridget R., 41 Cal. App. 4th 1483, 1503
(1996).

Fortunately for us, some cases do discuss the fundamental right to life and its general
protection from government encroachment. In re Marriage Cases, for example, discusses the
importance of certain fundamental rights, including the right to life, and how these rights must be
protected by being outside the grasp of the legislature. In re Marriage Cases, 43 Cal. 4th 757,
852 (2008) (The “right to life, liberty, and property, to free speech, a free press, freedom of
worship and assembly, and other fundamental rights may not be submitted to a vote) (emphasis
added). The courts, necessarily, must be the preservers of such fundamental rights.

Further, from an originalist perspective, the California Supreme Court has recognized the
fundamental nature of article 1 § 1 and utilized language that correlates to the substantive due
process doctrine finding certain rights to be fundamental, and therefore worthy of protection. In
Billings v. Hall, the court noted that this part of the California constitution “is as old as the
Magna Charta. It lies at the foundation of every constitutional government, and is necessary to
the existence of civil liberty and free institutions. It was not lightly incorporated . . . conveying
no substantial meaning or idea; but as one of those fundamental principles of enlightened
government, without a rigorous observance of which there could be neither liberty nor safety to
the citizen.” Billings v. Hall, 7 Cal. 1, 6 (1857). Courts will only recognize fundamental rights
that are “implicit in the concept of ordered liberty,” Carmel-by-the-Sea, 2 Cal. at 266, and “so
rooted in the traditions and conscience of our people as to be ranked as fundamental.” Coshow,
132 Cal. App. 4th at 709. Broadly speaking, courts look to history, tradition, and culture. This
interpretation of the right to life by the court in Billings, does have an originalist flavor that may

prove sufficient in showing how fundamental the right to life is.
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International law may provide some persuasive authority on the right to life in California.
Not only does article 6 § 1 of the International Covenant on Civil and Political Rights (“ICCPR”)
guarantee a right to life, but § 62 of General Comment 36 to the ICCPR, which came out in
2018, states that “environmental degradation, climate change and unsustainable development
constitute some of the most pressing and serious threats to the ability of present and future
generations to enjoy the right to life.” It goes further to say that “[iJmplementation of the
obligation to respect and ensure the right to life, and in particular life with dignity, depends, inter
alia, on measures taken by States parties to preserve the environment and protect it against harm,
pollution and climate change caused by public and private actors. States parties should therefore
ensure sustainable use of natural resources, [and] develop and implement substantive
environmental standards.”

Furthermore, some international case law helps flesh out the developing international
conceptualization on the right to life. Oneryildiz v. Turkey, a case before the European Court of
Human Rights, laid the groundwork for the right to life in climate change litigation against
government actors by holding Turkey responsible for a methane explosion. Oneryildiz v. Turkey,
48939/99, Eur. Ct. H.R. 1 110 (2004). The court, there, found Turkey responsible because they
were aware of the consequences and failed to act in order to avert the risks. Id. at § 93. In
addition, the European Court of Human Rights later expanded this principle to include natural
disasters, rather than just human-caused disasters. Budayeva and Others v. Russia, 15339/02,
Eur. Ct. H.R. 1 160 (2008) (holding that the government could be responsible for a mudslide
because they were aware of the risks and did nothing to abate such risks). Outside of Europe, the
African Commission on Human and Peoples’ Rights also found that the government violated its

peoples’ right to life because of the extensive environmental degradation and pollution. See
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SERAC and CESR v. Nigeria, No. 155/96, African Commission on Human and Peoples’ Rights
[Afr. Comm’n H.P.R.], q 67 (October 27, 2001),
http://caselaw.ihrda.org/doc/155.96/view/en/#merits.

Recently, the Supreme Court of the Netherlands found that the government had failed to
fulfill its positive obligation to protect the right to life of its people, and ordered it to take more
aggressive action when dealing with climate policy and reduce its emissions drastically. The
State of the Netherlands v. Urgenda Foundation (2019) (Neth.),
https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR:2019:2006.

It is also worth mentioning that the fundamental right to life has been argued before in
front of the California Supreme Court. In re Anderson, 69 Cal. 2d 613, 630 (1968). Defendants
were arguing that there is a fundamental right to life and so the court must apply strict scrutiny
when analyzing state policy that impacts the right to life. I1d. There, the defendant was trying to
argue that the death penalty was not narrowly tailored because life imprisonment was a better fit.
Id. The court, however, ignored this reasoning entirely and did not decide this claim on the
merits, and instead punted the death penalty debate to the legislature. Id. at 632. This does not
foreclose the opportunity to argue for a fundamental right to life in this case. Even the ICCPR
can have an exception for capital punishment and yet believe that the government needs to act to
protect the right to life when dealing with environmental calamity. Also there have been a lot of
cases since In re Anderson that develop the fundamental right to life in new ways, and do say
that such fundamental rights are best left to the courts and not the legislature. In re Marriage
Cases, 43 Cal. 4th at 852.

As a side note, it may be possible to argue a deprivation of the fundamental right to life

against a corporation, or any private actor. There is no government action provision in article 1 §
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1 of the California constitution, and other rights in § 1, such as privacy, can be used against
private actors. Hill v. National Collegiate Athletic Assn., 7 Cal. 4th 1, 20 (1994). Although this
holding was narrowly construed to only apply to the right to privacy, especially because the court
looked at the proposition history, case law does not foreclose the possibility that other rights
could also be litigated against private actors. Id. at 17, 20.

Overall, the right to life may be our best fundamental rights argument. There appears to
be some arguments about its importance and relation to tradition and history. While the right has
not been litigated too much in California, it does have strength abroad which could be persuasive
to the right judge. It also feels intuitive, and “common-sense,” as a right which makes it easier to
understand and agree with.

B. Right to a Healthy Environment

Unlike the right to life, the California constitution makes no mention of a right to a
healthy environment. However, in article 1 § 7 of the California constitution, which covers the
due process clause, it does mention that the legislature and voters who adopted Proposition 7 of
1974 both believe that this amendment was necessary to serve public interests, such as protecting
the environment. Cal. Const. art. 1, 8 7. Technically this piece of legislative and referendum
history would apply to any fundamental right dealing with the environment, as we would be
applying the due process clause, but it is especially fitting here.

Federal courts have routinely rejected the fundamental right to a healthy environment.
Pinkney v. Ohio Environmental Protection Agency, 375 F. Supp. 305, 310 (N.D. Ohio 1974); SF
Chptr. of A. Philip Randolph Inst. v. United States EPA, 2008 U.S. Dist. LEXIS 27794 *19; Del.

Riverkeeper Network v. FERC, 895 F.3d 102, 108 (D.C. Cir. 2018).
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One court recently held that people did have a right to a healthy environment. Juliana v.
United States, 217 F. Supp. 3d 1224, 1250 (D. Ore. 2016). On appeal, the 9th Circuit poured cold
water on this holding, however, by holding that such relief would have to go through the political
branches. Juliana v. United States, 947 F.3d 1159, 1165 (9th Cir. 2020). The court did not
technically overrule this part of the original Juliana decision, by saying “even assuming such a
broad constitutional right exists . . . we conclude that such relief . . . must be presented to the
political branches of government.” Id. at 1164-65. Fundamental rights do not typically go
through the political branches, as the whole point is to protect these rights from politics, so this
has the effect of seriously undermining the District Court’s holding.

Some state courts, on the other hand, are much more open to the idea of a fundamental
right to a healthy environment, but the legal context in those cases is much different from our
own. In Montana Envtl. Info. Ctr. v. Department of Envtl. Quality, the Montana Supreme Court
held that Montanans have a right to a “clean and healthful environment.” Montana Envtl. Info.
Ctr. v. Department of Envtl. Quality, 296 Mont. 207, 225 (1999). Further, in In re Maui Elec. Co.
the Supreme Court of Hawai’i found that Hawaiians also have a fundamental “right to a clean
and healthful environment.” In re Maui Elec. Co., 141 Haw. 249, 261 (2017). However in both
of these cases, the court ruled this way because they found these rights explicitly in the state
constitution. Montana Envtl. Info. Ctr., 296 Mont. at 225; In re Maui Elec. Co., 141 Haw. at 261.
Neither court had to find an implicit right through substantive due process, they just interpreted
the law that was already codified in the constitution.

Once again, international law may be able to assist us in some way. The Colombian
Supreme Court found that there was a fundamental right to a healthy environment through other

rights, such as the right to life and right to health. Future Generations v. Ministry of the
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Environment and Others, C.S.J. 13 (2018). Further, the African Commission on Human and
Peoples’ Rights found that the government violated its peoples’ right to a healthy environment
by degrading the environment and damaging the health of its people. SERAC and CESR v.
Nigeria at § 52.

This may be a trickier right to argue simply because of the lack of case law. Much of the
case law that does exist is also counter to our goal. There are some decent arguments, especially
arguments related to the right’s implicit nature in our history and how necessary it is for other
rights, and international cases point in our favor as well, but this is probably less fruitful than the
right to life.

C. Right to Bodily Integrity, Right to Self, Right to Dignitary Privacy

This is the most amorphous fundamental right argument, mainly because it combines
different privacy interests into one grab-bag fundamental right.

The Supreme Court has held that “[n]o right is held more sacred, or is more carefully
guarded, by the common law, than the right of every individual to the possession and control of
his own person, free from all restraint or interference of others.” Union P.R. Co. v. Botsford, 141
U.S. 250, 251 (1891). The 9th Circuit, among other circuits, has mostly construed this doctrine
when adjudicating cases related to public school teacher abuse. See, e.g., Plumeau v. School Dist.
# 40, 130 F.3d 432, 438 (9th Cir. 1997).

However, there is little reason to believe this doctrine is limited to public schools. In fact,
litigation on the Flint Water Crisis is utilizing this exact doctrine and applying it to
environmental catastrophes. Guertin v. Michigan, 912 F.3d 907, 932 (6th Cir. 2019) (finding that

2 <,

certain public figures violated the plaintiffs’ “substantive due process right to bodily integrity”
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because of their role in creating the crisis, their knowledge of the problem, and their avoidance of
responsibility).

California courts have embraced this concept in part. In Am. Acad. of Pediatrics v.
Lungren, the California Supreme Court struck down an abortion law requiring parental consent
for an abortion because “the decision [to have an abortion] . . . has such a substantial effect . . .
over her personal bodily integrity,” and the court found little benefits for the legislation. Am.
Acad. of Pediatrics v. Lungren, 16 Cal. 4th 307, 337 (1997). However, California courts have
also shown the limits of such a fundamental right. Coshow, 132 Cal. App. 4th at 709. There, the
court established that there is a fundamental right to bodily integrity, but limited that right when
dealing with public health and fluoride-filled water. 1d. This can be distinguishable from our
case, however. As the court did in Guertin, Coshow may not apply here because we are dealing
with a situation where the government approved of policies that directly undermined the health
of its people. Guertin, 912 F.3d at 922 (finding that Coshow was inapplicable because that case
dealt with the state’s police powers to improve public health, and intentionally adding lead was
the exact opposite of exercising police powers for the public health).

Some international law cases have used article 8 of the European Convention on Human
Rights, the right to respect for private and family life, as a means of tackling climate change
issues. Plaintiffs in Urgenda successfully argued that their article 8 rights were violated because
the state failed to mitigate climate change. Urgenda at 5.6.2. Furthermore, the European Court of
Human Rights has also litigated this positive state obligation extensively. Fadeyeva v. Russia,
527233/00, Eur. Ct. H.R. 1 134 (2005) (finding that the state violated article 8 because they
failed to mitigate the extreme levels of pollution which caused the deterioration of plaintiff’s

health); Ledyayeva, Dobrokhotova, Zolotareva, and Romashina v. Russia, 53157/99, Eur. Ct.
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H.R. 1 88 (2006) (reaffirming Fadeyeva and finding violation of article 8 because of steel plant
pollutants and the negative impact on plaintiffs’ health); Dubetska and Others v. Ukraine,
30499/03, Eur. Ct. H.R. 1 156 (2011) (reaffirming previous cases and the positive obligation on
the state to mitigate environmental damage when it impacts people’s lives).

This may not be the most applicable right, based upon current precedent, but there does
appear to be a growing movement around using this right to fight against government action or
government inaction. This may not be the best right to use, but cases dealing with Flint have
shown that such a tactic is not unheard of or unreasonable.

D. Right to the Enjoyment of Property

There is no doubt that climate change will negatively impact the ability of people to use
and enjoy their property. This right essentially would be used to argue that government action
has undermined people’s ability to use their property, most likely due to rising sea levels,
although other environmental factors could be important as well.

The California Constitution protects both the right to “acquire[], possess[], and protect[]
property,” as well as the right to not be deprived of property without due process. Cal. Const. art.
1, 81, 7. Some case law also supports the idea that such a right is fundamental and integral to
other rights. Santa Monica Beach v. Superior Court, 19 Cal. 4th 952, 1006 (1999) (“[o]ne’s right
to life, liberty, and property . . . and other fundamental rights may not be submitted to a vote™)
(emphasis added). It does appear that this right may be limited, and largely dependent on the
factual situation of the plaintiffs before the court. In San Marcos Mobilehome Park Owners
Ass’n v. City of San Marcos, the court refused to liken a denial of rent increases to a denial of the
fundamental right to property because it distinguished between the property right affecting the

life situation of the individual and the property right affecting the economic situation of the
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individual. San Marcos Mobilehome Park Owners Ass’n v. City of San Marcos, 192 Cal. App.
3d. 1492, 1502 (1987). This actually may help our case because we are dealing with an
environmental calamity that negatively impacts the life of the individual through their property
right. A home near water being submerged affects more than the economic situation of the
homeowner.

This claim could be successful in court, but there really is not too much litigation on this
particular topic. The right to property does seem to be fundamental in certain situations,

situations that could be applicable to us, but there is just so little here.
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Applicant Details

First Name Hiep
Last Name Nguyen
Citizenship Status U. S. Citizen
Email Address hiepn@berkeley.edu
Address Address
Street
3525 Sierra Road
City
San Jose
State/Territory
California
Zip
95132
Country
United States

Contact Phone Number (408) 455-8716

Applicant Education

BA/BS From University of California-Berkeley

Date of BA/BS August 2018

JD/LLB From University of California, Berkeley
School of Law
https://www.law.berkelev.edu/careers/

Date of JD/LLB May 12, 2023
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California Law Review
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My references are Ms. Maria Eugenia Vidal-Manou
(mvmanou@law.berkeley.edu, 510-642-7562), who supervised me
during my time on the California Law Review, Professor Kristen
Holmquist (klholmquist@berkeley.edu), who oversaw my independent
research project on housing and zoning, and Professor Sarah Song
(ssong@law.berkeley.edu), who taught my First Amendment class in
the spring of 2022.
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HIEP NGUYEN
3525 Sierra Road | San Jose, CA 95132 | (408) 455-8716 | hiepn@berkeley.edu

June 19, 2023

The Honorable P. Casey Pitts
United States District Court
Northern District of California

Dear Judge Pitts,

I am an incoming associate at Skadden and a recent graduate of the University of California,
Berkeley, School of Law. | write to apply for a clerkship in your chambers.

Growing up with a stutter, | never thought becoming an attorney would be possible. However,
by reciting poetry, volunteering to speak during class activities, and leading student
organizations, | overcame my disability. Taking the challenging journey to find my voice
motivated me to advocate for communities without one. As a college organizer with Habitat for
Humanity, | convinced East Bay cities to build more affordable housing and stood up for
working families in Oakland whose children needed tutoring and childcare. After graduating, |
helped Santa Clara County’s public health agency expand access to opioid overdose medication.

These experiences inspired me to return to Berkeley for law school, where thought-provoking
classes and jobs molded me into a more effective advocate. Drafting firearm regulations for
Colma and Union City and guiding an Iragi refugee through immigration applications showed
me how to break down complex information into simple language. Defending federal officers’
conduct in a mass tragedy taught me how to take perspectives different from my own.
Advancing the language rights of Social Security beneficiaries demonstrated to me the power of
listening in writing successful arguments. And designing a more accessible law review website
revealed to me how teamwork and a little perseverance often make the seemingly impossible a
reality.

As your law clerk, |1 would be humbled to combine these skills with my passion for public
service to thoughtfully research key issues, consider all viewpoints, and help your chambers
advance justice. San Jose is also my home, and | hope to better serve the South Bay with the
legal analysis and writing skills gained from a judicial clerkship.

Thank you for considering my application.

Sincerely

Hlep Nguyen

Hiep Nguyen
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HIEP NGUYEN
3525 Sierra Road | San Jose, CA 95132 | (408) 455-8716 | hiepn@berkeley.edu

EDUCATION
University of California, Berkeley, School of Law, Juris Doctor, May 2023
Activities: California Law Review, Senior Technology Editor
Berkeley Journal of International Law, Senior Online Editor
Asian and Pacific American Law Students Association, Dale Minami Chair
Honors: Teressa K. Lippert Distinguished Service Award, California Law Review, Recipient

International Law Certificate, Recipient
Pro Bono Honors, Recipient

Publications: Livable Cities for All, CALIF. L. REv. ONLINE (forthcoming, 2023).
Be Not Afraid, CALIF. L. REV. ONLINE (Apr. 2022).

University of California, Berkeley, Bachelor of Arts, Integrative Biology, August 2018
Honors: Marian Diamond Award for Research and Teaching, Recipient
Department Commencement, Speaker

EXPERIENCE
California Law Review Berkeley, CA
Senior Technology Editor August 2021-June 2023

Served on a fifteen-person Executive Committee that directed journal policy and led a team of over 180
editors. Redesigned the CLR website and print edition cover, shifted the journal to Google Drive, and
introduced new USB-C monitors. Developed the CLR Podcast into its own publication. Modernized the
journal’s transition process, graphic design, social media, and communications. Rebuilt CLR’s community.

University of California, Berkeley, School of Law Berkeley, CA
Researcher November 2022—June 2023
Worked with Professor Kristen Holmquist to examine how exclusionary zoning has exacerbated wealth
inequality, road fatalities, poor community health, and urban bankruptcy. Proposed reforms that included
missing middle density homes, safer and more efficient road designs, and expanded transportation options.

Skadden, Arps, Slate, Meagher & Flom LLP Palo Alto, CA and Washington, DC
Summer Associate May 2022—July 2022
Researched standards for equitable estoppel, futility, and third-party beneficiary exception in multidistrict
litigation involving airbag defects. Analyzed civil procedure rules. Recommended that an energy company
pursue a waiver of untimely objections to discovery requests. Investigated a nonprofit’s investment in
defaulted student loans. Evaluated whether in-videogame consumable items constituted gambling. Examined
sexual harassment legislation. Assessed mistrial rules in trade secret litigation.

Giffords Law Center to Prevent Gun Violence and Brady Legal San Francisco, CA
Director, Berkeley Law Gun Violence Prevention Project September 2020—-June 2022
Developed safe storage, closed-circuit videotaping, and trigger lock legislation. Maintained gun law
databases. Co-managed twenty students. Coordinated meetings and assignments with supervising attorneys.

U.S. Department of Justice, Federal Tort Claims Act (FTCA) Section Washington, DC
Law Clerk June 2021-August 2021
Drafted recommendations on malicious prosecution, fraudulent conspiracy theory, and wrongful imprisonment
claims. Wrote stipulations and organized dozens of cases implicating federal agents in a mass shooting
incident. Researched the FTCA’s statute of limitations, equitable tolling principles, and standards of review.

INTERESTS
Cycling, graphic design, scrapbooking, Southeast Asian cooking, Star Trek, and swimming.
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Hiep Nguyen
Student ID: 25282313

Berkeley Law
University of California
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2021 Fall
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Major: Law (JD) LAW 222 Federal Courts 40 40 H
Erwin Chemerinsky
Awards LAW 41 Evidence 40 40 P
Andrea Roth
International Law Certificate LAW 265 Poverty Law and Policy 30 30 HH
Abbye Atkinson
LAW 27072 Pathways to Carbon Neutrality 2.0 20 H
2020 Fall Fan Dai
Course Description Units Law Units  Grade Daniel Farber
LAW 200F Civil Procedure 50 50 H Robert Infelise
Andrew Bradt LAW 2951G  Calif Law Review 1.0 10 CR
LAW 201 Torts 40 40 P Saira Mohamed
Richard Davis
LAW 2021A Legal Research and Writing 30 30 CR Units  Law Units
Michelle Cole T
LAW 202F Contracts 40 40 P Term Totals 149 140
Manisha Padi Cumulative Totals 440 440
Units  Law Units
Term Totals 16.0 16.0
Cumulative Totals 16.0 16.0 2022 Spring
Course Description Units Law Units  Grade
LAW 2209 First Amendment 3.0 30 HH
Sarah Song
LAW 223 Administrative Law 40 40 HH
2021 Spring Kenneth Bamberger
Course Description Units Law Units  Grade LAW 2231 Election Law 3.0 30 H
LAW 2021 Written and Oral Advocacy 20 20 P Fulfills 1 of 2 Writing Requirements
Units Count Toward Experiential Requirement Abhay Aneja
Michelle Cole LAW 2441 Adv Civ Pro:Complex Civil Lit 3.0 30 H
LAW 2206 Constitutional Law 40 40 H Andrew Bradt
Fulfills Constitutional Law Requirement LAW 2951G  Calif Law Review 1.0 10 CR
Erwin Chemerinsky Amanda Tyler
LAW 230 Criminal Law 40 40 H
Saira Mohamed ’ ’
LAW 261 International Law 40 40 H Units ~ Law Units
Katerina Linos Term Totals 14.0 14.0
Cumulative Totals 58.0 58.0
Units  Law Units
Term Totals 14.0 14.0
Cumulative Totals 30.0 30.0
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Hiep Nguyen

Berkeley Law
University of California

Student ID: 25282313

Admit Term: 2020 Fall

Office of the Registrar

2022 Fall
Course Description Units Law Units ~ Grade
LAW 231 Crim Procedure- 40 40 H
Investigations
Erwin Chemerinsky
LAW 250 Business Associations 40 40 P
Frank Partnoy
LAW 2522 Antitrust Law 40 40 P
Prasad Krishnamurthy
LAW 2106 Energy Law & Policy 30 0 P
Sharon Jacobs
LAW 299 Indiv Res Project 20 20 HH
Fulfills 1 of 2 Writing Requirements
Kristen Holmquist
Units  Law Units
Term Totals 170 17.0
Cumulative Totals 750 75.0
2023 Spring
Course Description Units  Law Units - Grade
LAW 2081 Intl & Foreign Legal Research 30 30 HH
Units Count Toward Experiential Requirement
Marci Hoffman
LAW 210 Legal Profession 20 20 P
Fulfills Professional Responsibility Requirement
Andrew Dilworth
LAW 22617 Local Govmment Law 30 30 P
Fulfills 1 of 2 Writing Requirements
Eric Casher
LAW 24351 Designing Government 1.0 10 CR
Services
Units Count Toward Experiential Requirement
Nicole Zeichner
LAW 263 Int'L Human Rights 30 30 P
Saira Mohamed
LAW 271.71 International Environ Law 20 20 H
Neil Popovic
Units ~ Law Units
Term Totals 140 140
Cumulative Totals 89.0 89.0
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University of California

Berkeley Law
270 Simon Hall
Berkeley, CA 94720-7220
510-642-2278
KEY TO GRADES
1. Grades for Academic Years 1970 to present:
HH - High Honors CR - Credi
H - Honors NP - NotPass
P - Pass | - Incomplete
PC - Pass Conditional or Substandard Pass (1997-98 to present) P - InProgress
NG - NoCredit NR - NoRecord

2. Grading Curves for J.D. and Jurisprudence and Social Policy PH.D. students:

In each first-year section, the top 40% of students are awarded honors grades as follows: 10% of the class members are awarded High Honors (HH) grades and 30% are awarded Honors (H) grades. The
remaining class members are given the grades Pass (P), Pass Conditional or Substandard Pass (PC) or No Credit (NC) in any proportion. In first-year small sections, grades are given on the same basis
with the exception that one more or one less honors grade may be given.

In each second- and third-year course, either (1) the top 40% to 45% of the students are awarded Honors (H) grades, of which a number equal to 10% to 15% of the class are awarded High Honors (HH)
grades or (2) the top 40% of the class members, plus or minus two students, are awarded Honors (H) grades, of which a number equal to 10% of the class, plus or minus two students, are awarded High
Honors (HH) grades. The remaining class members are given the grades of P, PC or NC, in any proportion. In seminars of 24 or fewer students where there is one 30 page (or more) required paper, an
instructor may, if student performance warrants, award 4-7 more HH or H grades, depending on the size of the seminar, than would be permitted under the above rules.

3. Grading Curves for LLM. and J.S.D. students for 2011-12 to present:

For classes and seminars with 11 or more LL.M. and J.S.D. students, a mandatory curve applies to the LL.M. and J.S.D. students, where the grades awarded are 20% HH and 30% H with the remaining
students receiving P, PC, or NC grades. In classes and seminars with 10 or fewer LL.M. and J.S.D. students, the above curve is recommended.

Berkeley Law does not compute grade point averages (GPAs) for our transcripts.

For employers, more information on our grading system is provided at: https:/www.law.berkeley.edu/careers/for-employers/grading-policy/

Transcript questions should be referred to the Registrar.

This Academic Transcript from The University of California Berkeley Law located in Berkeley, CA is being provided to you by Parchment, Inc. Under provisions of, and subject to, the Family Educational
Rights and Privacy Act of 1974, Parchment, Inc is acting on behalf of University of California Berkeley Law in facilitating the delivery of academic transcripts from The University of California Berkeley Law
to other colleges, universities and third parties.

This secure transcript has been delivered electronically by Parchment, Inc in a Portable Document Format (PDF) file. Please be aware that this layout may be slightly different in look than The University
of California Berkeley Law's printed/mailed copy, however it will contain the identical academic information. Depending on the school and your capabilities, we also can deliver this file as an XML
document or an EDI document. Any questions regarding the validity of the information you are receiving should be directed to: Office of the Registrar, University of California Berkeley Law, 270 Simon
Hall, Berkeley, CA 94720-7200, Tel: (510) 642-2278.
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June 14, 2023

The Honorable P. Casey Pitts

Robert F. Peckham Federal Building & United States Courthouse
280 South 1st Street, Room 2112

San Jose, CA 95113

Dear Judge Pitts:

| am writing to highly recommend Mr. Hiep Nguyen for a judicial clerkship. Mr. Nguyen was a student in two of my classes:
Constitutional Law and Federal Courts. He received an Honors grade in both classes, as he has in most of his classes at
Berkeley Law. His exams were excellent, reflecting thorough preparation, deep knowledge of the material, and strong analytical
skills.

Mr. Nguyen is an editor of two law reviews: California Law Review and the Berkeley Journal of International Law. | have read his
published law review note on the Ukraine and human rights and thought it was very impressive in its content and its writing. These
experiences will serve him well as a law clerk. They demonstrate his hard work, his ability to handle multiple tasks effectively, and
his strong writing and editing skills.

| always have found him to be a very kind and warm person. | know that you would very much enjoy working with him and that he
would be a very positive presence in your chambers. | have no doubt that he would do an excellent job as your law clerk.

Sincerely,

Erwin Chemerinsky

Erwin Chemerinsky - echemerinsky@law.berkeley.edu - 5106426483
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June 6, 2023

The Honorable P. Casey Pitts

Robert F. Peckham Federal Building & United States Courthouse
280 South 1st Street, Room 2112

San Jose, CA 95113

Re: Clerkship Candidate Hiep Nguyen
Dear Judge Pitts:

| write to enthusiastically recommend Hiep Nguyen for a clerkship in your chambers. Hiep was a student in my First Amendment
Law course in spring 2022. He was one of the 5 strongest students in the class and received a grade of HH. His outstanding
analytical and writing skills, his capacity for hard work, and his experience working closely with others as part of a team all
suggest he would be a successful law clerk.

Out of the 61 students in my course, Hiep stood out for his contributions in class and his performance on the final exam. He
consistently made incisive contributions to class discussions. | use a panel method to foster participation, notifying students a
week in advance when they will be on call. Hiep was always well-prepared and gave concise, thoughtful answers to the questions
| posed in class. While he did not talk as much as the most vocal students in the class, | clearly remember Hiep raising his hand
several times when | asked for volunteers. During one particularly engaging discussion on hate speech in the context of high
schools and universities, | asked students to offer arguments for and against restrictions on hate speech. Hiep raised a
particularly incisive example from his own high school to demonstrate the unintended consequences of speech restrictions and
identify potential tensions between principled and pragmatic considerations in debates about hate speech regulations.

Since | have not worked closely with Hiep on any research, | cannot comment on his research skills, but | can speak to his
intellectual abilities and writing skills as reflected on his final exam. Hiep’s final exam was among the 5 best in the class. He
demonstrated deep understanding of First Amendment doctrine and developed clear, well-substantiated arguments in support of
his conclusions. In all his answers, Hiep not only correctly identified and applied the relevant legal standards; he also masterfully
synthesized the relevant cases, making subtle distinctions among the cases while building a compelling line of argument. | was
impressed by his ability to analyze complex facts and legal doctrines and effectively articulate persuasive legal arguments.

Hiep’s successes extend beyond the classroom. He has deepened his research and writing skills as a Law Clerk for the U.S.
Department of Justice, Federal Tort Claims Act (FTCA) Section, where he drafted memoranda for the FTCA Director’s review
involving an alleged malicious prosecution claim and wrote stipulations and organized claims implicating FBI agents in a high-
profile mass shooting incident. As Senior Technology Editor of the California Law Review, he has overseen final editing and
publication of all print and online articles and managed and edited the journal’s podcasts, among other responsibilities. He also
serves on CLR’s 15-member Executive Committee, which makes decisions on journal policy. He has deepened his editing skills
as Senior Online Editor of the Berkeley Journal of International Law. Hiep has also acquired valuable research and writing
experience as a Researcher for the Center for Law, Energy, and the Environment (CLEE) at Berkeley Law and the Giffords Law
Center to Prevent Gun Violence and Brady Legal for which he developed firearm regulation proposals and presented them to
elected municipal officials.

Through his work experience and participation in law journals and other activities, Hiep has had many opportunities to develop
personal qualities that will serve him well as a judicial clerk. He has honed his ability to take initiative and direction, work well
under pressure, and be a team player who cooperates closely with others. | came to appreciate Hiep’s personal qualities even
more after learning about his personal and family circumstances. His father, a refugee who came to the U.S. in the wake of the
Vietnam War, has had a powerful influence on Hiep as a model of resilience in the face of adversity. Hiep drew on this resilience
as he overcame a childhood stutter through hard work and persistence. These experiences have instilled in Hiep a deep empathy
and passion for advocating on behalf of communities that have historically lacked power and voice.

Here is one final anecdote to give you a better sense of Hiep. A few weeks into the semester, | ran into Hiep on the street near
Berkeley Law School. We had met for class earlier that day and Hiep had been on call. | had confidently pronounced his name
“Heep.” When | ran into him later, we talked about how his semester was going and at the end of our conversation, | asked him if |
had pronounced his name correctly in class. He smiled warmly and said, “It's actually pronounced Hee-ehp. Thank you for
asking.” We both smiled, me a bit sheepishly. | thanked him and we talked a bit more about the class and then we both went on
our way. Reflecting back on this, | realize | couldn’t have been the first person to mispronounce Hiep’s name and am struck by the
patience, warmth, and good humor he displayed in that encounter.

For all these reasons, | believe Hiep would make an outstanding judicial clerk. With his energy, dedication, and qualities of mind,
he would rise to the challenge of your clerkship and be a productive presence in your chambers. If you have any questions or
would like to hear more about Hiep, | would be happy to speak with you by phone (510-230-7814) or email
(ssong@law.berkeley.edu).

Sincerely,

Sarah Song

sarah song - ssong@law.berkeley.edu

Hiep Nguyen
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The Milo Rees Robbins Chair of Legal Ethics Professor of Law
Professor of Philosophy and Political Science

University of California, Berkeley

School of Law

sarah song - ssong@law.berkeley.edu
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California Law Review
University of California, Berkeley

_ ‘ CALIFORNIA LAW REVIEW A,

- 40 Law Building
Berkeley, CA 94720-7200
Tel: 1.510.642.7562
Fax: 1.510.642.3476
californialawreview(@law.berkeley.edu

californialawreview.org

To Whom It May Concern,

We have had the pleasure of working closely with Hiep for the past two years and are proud to
recommend him for a judicial clerkship.

Fatima Ladha, Editor-in-Chief, Volume 111:

One of Hiep Nguyen’s greatest strengths is his ability to work collaboratively within a team. As the Editor-
in-Chief for the California Law Review, having Hiep as the Senior Technology Editor over the past year
has ensured that we lead legal publications nationally with regard to technological features. Over the past
year, Hiep replaced all the hardware in the California Law Review office with updated technology, working
with the school and the journal’s leadership to secure funding and technical support in making the change.
Furthermore, he streamlined and updated our website to facilitate our audience’s legal research and
citations. He also developed our podcast, and, now, California Law Review is one of the only top law
reviews in the country with a podcast, if not the only one. More than his accomplishments, Hiep is a hard
worker. He recognizes his value as a team member by always completing his tasks in a timely and efficient
manner. He is communicative, generous with his expertise, and thoughtful about navigating his academic
demands with his responsibilities towards the journal. Hiep is always willing to go the extra mile to support
their colleagues. He actively listens to others, values diverse opinions, and readily offers assistance when
others need it.

Moreover, Hiep possesses exceptional planning and organizational skills. He is meticulous in his approach
to tasks and consistently deliver high-quality work. Our Technological advancements over the past year
under Hiep’s leadership has set California Law Review up for success for many years to come. Hiep is able
to accomplish so much because he consistently produces thorough and well-structured plans that not only
meet objectives but also account for potential challenges and risks. He recognizes the limitations of his
plans and adapts accordingly when needed. For example, Hiep planned all his changes to the journal’s
technology during the academic year, and, when roles transitioned and the new volume’s leadership team
took over, he made sure to fold in the incoming Senior Technology Editor and adequately train her so that
she could take over his plans, setting the California Law Review for future success.

I have witnessed Hiep’s outstanding performance firsthand over the last year. His thoughtfulness and
attention to detail, combined with his strategic thinking and team-oriented mindset, have consistently
contributed to successful outcomes at the journal. Hiep will be a pleasure to work with and I enthusiastically
recommend him for Your Honor’s chambers.

Chloe Pan, Editor-in-Chief, Volume 112:
Hiep is remarkable for his unwavering dedication to teamwork and meticulousness. Furthermore, he

demonstrates a willingness to tackle tasks that may not always receive immediate recognition, but
ultimately yield substantial long-term benefits for the journal. For example, he replaced decades-old

Page 1 of 2
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computers in our physical office with grand new monitors. This upgrade revitalized our office, creating a
more functional and collaborative environment for our 170+ journal members. Hiep also took the initiative
to formalize our journal's podcast into its own fully-fledged production, modernized our journal's transition
process, and played a pivotal role in mentoring and supporting associate editors. For his efforts, he was
widely nominated by his peers to receive the CLR Distinguished Service Award.

Maro Vidal-Manou, Administrator:

I am the California Law Review administrator and worked closely with Hiep on several tasks during his
tenure with our journal. T found him to be a very strong communicator and one who took initiative He has
designed and built the law review’s new website that has been met with great reviews. He also organized
several events for the members with success and designed a new cover for the journal that will be
implemented starting on the June 2023 issue.

Hiep will certainly be missed because he was consistently a pleasure to work with and always performed
his work with joy.

Thank you for considering our letter. Hiep will make an outstanding judicial clerk, and we give him our
strongest recommendation.

Fatima Ladha
Editor-in-Chief, Volume 111, California Law Review
fatimaladha@berkeley.edu

(G

Chloe Pan
Editor-in-Chief, Volume 112, California Law Review
chloepan@berkeley.edu

l\) \! @
Maro Vidal-Manou

Administrator, California Law Review
mvmanou@berkeley.edu
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U.S. Department of Justice

Civil Division

RSP:TNA:HNguyen:hn
391-33-83625

The following writing sample is a memorandum | wrote as a law clerk at the United States
Department of Justice’s Federal Tort Claims Act Section during the summer of 2021. The facts
of this claim have been changed to anonymize the people involved.

July 27, 2021

MEMORANDUM FOR JAMES G. TOUHEY, JR.
DIRECTOR, FEDERAL TORT CLAIMS ACT SECTION

Re: Administrative Tort Claim of John Doe

TIME LIMIT: At your earliest convenience

NATURE OF CLAIM: Fraud, false arrest, malicious prosecution,
defamation, libel, slander, false
imprisonment, wrongful custody and
seizure of private property, and
constitutional torts

AMOUNT OF CLAIM: $5 million

RECOMMENDATION

Based on the information contained in this record, | recommend that Mr. John Doe’s
claim for $5 million against the United States be denied. Mr. Doe’s claim deals exclusively with
non-federal officers, is untimely under the statute of limitations of the Federal Tort Claims Act
(FTCA) and relies on the thoroughly discredited Redemption Theory. Moreover, under the
FTCA, sovereign immunity is not waived as to Mr. Doe’s accusations of fraud, false arrest,
malicious prosecution, defamation, libel, slander, false imprisonment, wrongful custody and
seizure of private property, and constitutional torts.

Hiep Nguyen
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FACTS

A. Administrative Claim Background

1. Submission of Claim

Mr. Doe submitted an administrative claim dated January 13, 2021, requesting $5 million
in compensation for damage and injury to his body, likeness, and name during his incarceration
in Wisconsin state prisons.! He deems the three aforementioned items to be his commercial
property.?2 The Department of Justice (Department) received his claim on January 25, 2021, and
confirmed receipt on February 20, 2021.2 Mr. Doe alleges that these injuries have occurred
continuously since February 21, 2007.# He sent additional documents to support his claim on
April 12, 2021.> The Department received these documents on April 26, 2021, and confirmed
receipt on May 19, 2021.6

2. Nature of Claims

Mr. Doe alleges that his body, likeness, and name are his privately secured property and
were fraudulently taken from him and falsely imprisoned by the following three officers of the
State of Wisconsin (Wisconsin): former Governor Scott Walker, former Attorney General Lisa
Schultz, and former Kenosha County, Wisconsin, State Attorney (KCSA) Anita Reed.” He also
claims that Governor Tony Evers, Attorney General Lloyd Voss, and KCSA Kimberly M.
Thomasen bear responsibility for the purported wrongs committed by their predecessors.®
Moreover, Mr. Doe alleges damage to his body, likeness, and name through malicious
prosecution involving coercion, force, and duress as well as subsequent incarceration in poor
conditions.® He claims libel, slander, and defamation through unlawful dissemination of his
private property, including his name and likeness, without his permission.'® Lastly, Mr. Doe
states that his constitutional rights were violated during his arrest and detention.!

Mr. Doe submits two documents to support his contention that his body, likeness, and
name are his private property. The first is a private security agreement with a purported effective
date of February 8, 1984, notarization date of July 31, 2013, and signature date of
February 13, 2020.12 This agreement claims that Mr. Doe is the sole owner of his body, likeness,
and name, and by extension, he has exclusive rights to all court documents and judgments

! Tab A, Standard Form 95 of John Doe dated Jan. 13, 2021 (Doe SF-95) § 12.

2Tab A, Doe SF-95 § 10.

3 Tab B, Letter from Mary B. Casitas to John Doe dated Feb. 20, 2021 (Casitas Letter ).

4Tab A, Doe SF-95 § 8.

5 Tab C, Letter from Mary B. Casitas to John Doe dated May 19, 2021 (Casitas Letter II).

6 1d.

"Tab A, Doe SF-95 § 8, 10; Tab D, Memorandum from John Doe to Wisconsin (Doe Memo), at 2.

8 Tab D, Doe Memo at 1, 4.

®Tab A, Doe SF-95 § 10; Tab E, Doe Aff. | at 1-2; Tab F, Notice to Principal, John Doe-Kenosha County,
Apr. 12, 2021 (Doe Notice to Principal), at 1-2.

10 Tab A, Doe SF-95 § 10; Tab D, Doe Memo at 6; Tab F, Doe Notice to Principal at 1-2.

11 Tab E, Doe Aff. | at 2.

12 Tab G, Private Security Agreement, John Doe, Feb. 18, 1984 (Doe Security Agreement), at 1, 16-17.
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concerning him.*®* The private security agreement also contains a schedule dated

February 8, 1984, that lists various forms of government identification to support his ownership
claim.* The second is a copyright document, dated February 8, 1984, and signed on

December 13, 2020, that details when and where his name may be used.®

Mr. Doe also offers a variety of other documents in support of his allegations that the
government owes him money for the injuries that transpired during its use of his body, likeness,
and name. These include the following:

e An undated commercial fraud complaint sent to the Federal Bureau of
Investigation’s Public Corruption Unit in Milwaukee, Wisconsin.

e A complaint against the KCSA'’s office dated July 26, 2013, and sent to the
Attorney Registration and Disciplinary Commission of the Supreme Court of
Wisconsin.

e An affidavit against Judge Patrick K. Adams of the Kenosha County Judicial
Circuit Court dated July 26, 2013, and sent to the Wisconsin Judicial Inquiry
Board.*®

e An affidavit sent to former U.S. Attorney General Eric Holder on July 25, 2013,
that attempted to initiate a False Claims Act investigation.*’

e A constructive cease and desist notice, dated March 31, 2015, sent to Attorney
General Schultz and Ms. Reed.'8

e Presentment letters to Attorney General Schultz and Ms. Reed, dated and
notarized on June 2, 2015, demanding proof of their claims against him and
threatening Ms. Reed with default within 21 days if the letters were left
unanswered.'®

e Notarizations of a lack of response to the aforementioned presentment letters on
July 17, 2015, and August 6, 2015.2°

e A notice of default sent to both Attorney General Schultz and Ms. Reed, but
addressed only to Ms. Reed, on August 1, 2015.2*

e Two affidavits sent to Wisconsin and Governor Evers that allege the same torts
listed in Mr. Doe’s FTCA claim.?

3d. at 1, 6, 10.

141d. at 18.

15 Tab H, Common Law Copyright Notice, John Doe, Feb. 8, 1984 (Doe Copyright Notice), at 1, 4.

16 Tab E, Doe Aff. | at 1-2; Tab I, Commercial Fraud Complaint, John Doe-Federal Bureau of Investigation (Doe
Commercial Fraud Complaint), at 1; Tab J, Complaint Against Kenosha County State Attorney’s Office, John
Doe-Supreme Court of Wisconsin (Doe Kenosha County Complaint), at 1.

17 Tab K, Doe Aff. Il at 1.

18 Tab L, Cease and Desist Notice, John Doe-Kenosha County, Mar. 31, 2015 (Doe Cease and Desist Notice), at
1,4,6.

19 Tab M, Presentment Letter, John Doe-Anita Reed, Jun. 2, 2015 (Doe-Reed Presentment Letter), at 1-2; Tab N,
Presentment Letter, John Doe-Lisa Schultz, Jun. 2, 2015 (Doe-Schultz Presentment Letter), at 1-2; Tab O, Dix
Aff. I; Tab P, Dix Aff. 1.

20 Tab Q, Dix Aff. 1ll; Tab R, Dix Aff. IV; Tab S, Dix Aff. V; Tab T, Dix Aff. VI

2! Tab U, Default Notice, John Doe-Anita Reed, Aug. 1, 2015 (Doe Default Notice), at 1.

22 Tab D, Doe Memo at 1; Tab V, Doe Aff. Ill at 1.
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3. Previous Claims

First, in a complaint sent to the Supreme Court of Wisconsin on July 26, 2013, and an
affidavit sent to Attorney General Holder on July 25, 2013, Mr. Doe notes that Wisconsin owed
him a $7 million security interest originally due on February 27, 2007, for the value of his body,
likeness, and name.?®* He updated the claim to $100 million in 2009 and filed a lien for this
amount against Wisconsin in a document notarized on July 31, 2013.2* In a notice sent to
Wisconsin on December 8, 2020, and in affidavits sent to Attorney General Holder and Governor
Evers, Mr. Doe repeatedly argues that Wisconsin has never satisfied his lien request and
continues to benefit unfairly from usage of his property.?

Second, on August 1, 2015, when Ms. Reed did not respond to his presentment letter
demanding proof of her claims against him, Mr. Doe claimed that Ms. Reed owed him a
$125,000 penalty plus 25% annual interest compounded daily.26

Third, in the notice that Mr. Doe sent to Wisconsin on December 8, 2020, he claimed $16
million for the same torts listed in his FTCA claim.?” He offered to settle for $5 million in return
for Wisconsin’s recognition of his ownership over his body, likeness, and name.?® On
April 12, 2021, Mr. Doe revised this claim against Wisconsin to a $15 million sum certain.?® He
offered to settle for 25% of his sum certain ($3.75 million) in return for Wisconsin’s recognition
of his ownership claim.3°

B. Court and Criminal Records

1. Sex Offenses

Mr. Doe is a registered sex offender with a history of sexual assaults and sexual abuse.3!
This record began on May 29, 2004, when Mr. Doe was arrested for aggressive criminal sexual
abuse and criminal sexual assault in Wisconsin.®? Charges were filed against him in a Wisconsin
court on July 26, 2004.33 That court found him guilty of both crimes and sentenced him on
May 5, 2005.34 Mr. Doe was credited for time already served.%

In addition, on March 20, 2007, a case was filed against Mr. Doe in Wisconsin for
aggressive criminal sexual abuse, aggressive criminal sexual abuse against a victim less than one

2 Tab J, Doe Kenosha County Complaint at 2; Tab K, Doe Aff. Il at 2.

24 1d.; Tab G, Doe Security Agreement at 20.

% Tab K, Doe Aff. Il at 2; see Tab D, Doe Memo at 4; Tab V, Doe Aff. Il at 2.

% Tab U, Doe Default Notice at 2.

27 Tab D, Doe Memo at 8.

2 d.

2 Tab F, Doe Notice to Principal at 5.

30 4.

31 Tab W, Wisconsin Registered Sex Offender Report for John Doe dated Mar. 29, 2021 (Sex Offender Report), at
1-2.

32 Tab X, Wisconsin Court Report for John Doe dated Jul. 26, 2004 (Court Report 1), at 1-2.
3 Tab Y, Wisconsin Court Report for John Doe dated Jul. 26, 2004 (Court Report I1).

34 Tab X, Court Report I at 1-2; Tab Y, Court Report I1.

% d.

Hiep Nguyen

547



OSCAR / Nguyen, Hiep (University of California, Berkeley School of Law)

year of age, criminal sexual assault, and predatory criminal sexual abuse.3® On February 4, 2008,
a Wisconsin court found him guilty of all crimes and fined him $510 per crime.3” The court
sentenced him but also credited him for time already served.®®

Moreover, on or about October 5, 2012, Mr. Doe performed another aggravated sexual
assault of a victim under 13 years of age in Kenosha County. Even though he was required to
register as a sex offender after this act, Mr. Doe was arrested in Kenosha County on
May 4, 2013, for failing to do s0.%° A case was filed against him on May 24, 2013, and on
November 1, 2013, a Wisconsin court found him guilty of not registering as a sex offender.*°
Mr. Doe was admitted to a state prison in Deerville, Wisconsin, for this charge on
April 29, 2014.41

2. Other Violent Crimes

A court in Wisconsin also found Mr. Doe guilty of an aggressive battery against a
fireman on August 24, 2000.4> He was given the maximum sentence of two years, which he
served at a state prison in Green Bay, Wisconsin, starting September 25, 2000.43

LIABILITY
Under the FTCA, the federal government may be held liable for:

money damages . . . for injury or loss of property . . . caused by the
negligent or wrongful act or omission of any employee of the
Government while acting within the scope of his office or
employment, under circumstances where the United States, if a
private person, would be liable to the claimant in accordance with
the law of the place where the act or omission occurred.**

A. Non-federal officers

The FTCA only covers claims against federal employees.*®> Governor Evers, Governor
Walker, Attorney General Schultz, Attorney General Voss, KCSA Thomasen, and Ms. Reed are
all officers or employees of Wisconsin and are not employed by the federal government.6
Therefore, Mr. Doe’s FTCA claims are not cognizable.

36 Tab Z, Wisconsin Court Report for John Doe dated Mar. 20, 2007 (Court Report 111), at 1-2.

37

»1q

3 Tab W, Sex Offender Report at 1-2.

40 Tab AA, Wisconsin Court Report for John Doe dated May 24, 2013 (Court Report IV), at 1-2.

41 Tab AB, Wisconsin Department of Corrections Report for John Doe dated Apr. 29, 2014 (Corrections Report I).
42 Tab AC, Wisconsin Court Report for John Doe dated Aug. 24, 2000 (Court Report V).

43 Tab AD, Wisconsin Department of Corrections Report for John Doe dated Sep. 25, 2000 (Corrections Report I1).
4428 U.S.C. § 1346(b)(1).

428 U.S.C. § 2671 (“[an] ‘employee of the government” includes (1) officers or employees of any federal agency
... (2) any officer or employee of a Federal public defender organization”).

4 Tab D, Doe Memo at 1.
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B. Statute of Limitations

Under the FTCA, a claim accrues within two years.4” The statute of limitations begins
once Mr. Doe “becomes subjectively aware of the government’s involvement in the injury” or
when he “acquires information that would prompt a reasonable person to inquire further into a
potential government-related cause of the injury, whichever happens first.”8

Here, the claimant alleges the injuries first took place on February 21, 2007.4°
Mr. Doe was aware of the central aspects of his claim, including false arrest, malicious
prosecution, imprisonment in poor conditions, wrongful incarceration, and wrongful custody of
property from at least July 25, 2013, the earliest date where he sent a document alleging these
tort claims.>® Mr. Doe was clearly aware of these facts for over seven years before he filed his
current claims on January 13, 2021. Therefore, the FTCA’s statute of limitations bars his claim.

C. FTCA Exceptions

Even if federal employees were involved and the claims were timely, there is no liability.
Mr. Doe’s claims of injury and damage to his private property are all barred by exceptions to the
FTCA’s waiver of sovereign immunity.>* These include his actual or implied claims of fraud,
false arrest, malicious prosecution, defamation, libel, slander, false imprisonment, wrongful
custody and seizure of private property, and constitutional torts that arise out of Attorney
General Schultz and Ms. Reed carrying out their prosecutorial duties.

1. Fraud Claims

With regards to Mr. Doe’s claim for fraudulent custody of his body, likeness, and name,
the FTCA’s sovereign immunity waiver does not apply to any fraud claims arising out of
misrepresentation or deceit.>? This includes Mr. Doe’s allegations that prosecutors concealed
facts, embezzled public funds, evaded taxes, forged papers, made misleading statements, and
misused his name and property.>® Individuals guilty of misrepresentation and deceit commit
fraud because they willfully mislead others to unlawfully obtain and abuse others’ property.>*

Therefore, Mr. Doe’s claim based on fraud fails under the FTCA.

4729 U.S.C. § 2401(b).

48 E.Y. ex rel. Wallace v. United States, 758 F.3d 861, 866 (7th Cir. 2014).

4 Tab A, Doe SF-95 § 8.

%0 Tab K, Doe Aff. Il at 1-2, 4.

51 Millbrook v. United States, 569 U.S. 50, 54 (2013); FDIC v. Meyer, 510 U.S. 471, 477 (1994); Neustadt v. United
States, 366 U.S. 696, 711 (1961); Nguyen v. United States, 556 F.3d 1244, 1252 (11th Cir. 2009); Bramwell v. U.S.
Bureau of Prisons, 348 F.3d 804, 806 (9th Cir. 2003); Beneficial Consumer Disc. Co. v. Poltonowicz, 47 F.3d 91, 96
(3d Cir. 1995); Talbert v. United States, 932 F.2d 1064, 1067 (4th Cir. 1991); Bonilla v. United States, 652 F. App’x
885, 890 (11th Cir. 2016).

52 Tab A, Doe SF-95 § 8, 10; Tab D, Doe Memo at 2, 4; Tab J, Doe Kenosha County Complaint at 2; Tab K, Doe
Aff. Il at 3; see Neustadt, 366 U.S. at 711; Poltonowicz, 47 F.3d at 96.

53 Tab I, Doe Commercial Fraud Complaint at 2; Tab L, Doe Cease and Desist Notice at 1, 4.

54 See United States v. Hoffman, 901 F.3d 523, 538 (5th Cir. 2018) (citing United States v. Morris, 348 F. App’x 2,
3-4 (5th Cir. 2009)); Clark v. Constellation Brands, Inc., 348 F. App’x 19, 21-22 (5th Cir. 2009).
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2. False Arrest
Moreover, the federal government cannot be held liable for Mr. Doe’s claims of false
arrest.>® Being Wisconsin state attorneys, Attorney General Schultz and Ms. Reed are also not
law enforcement officials so they cannot be liable for false arrest claims.>6

3. Malicious Prosecution

The FTCA excludes Mr. Doe’s malicious prosecution claims.>” This includes his
accusations that Attorney General Schultz and Ms. Reed used aggressive collection procedures,
coercion, duress, extortion, force, and intimidation to compel his court appearance.®

Moreover, the FTCA excludes Mr. Doe’s implied malicious prosecution claims arising
under the defamation, libel, and slander that he alleges Attorney General Schultz and Ms. Reed
committed during their prosecution.>® This includes claims that Attorney General Schultz and
Ms. Reed unlawfully disseminated Mr. Doe’s name through the Internet in their prosecution.®

Thus, Mr. Doe’s claims fail on this count.

4. False Imprisonment and Custody of Goods

The FTCA excludes Mr. Doe’s claims of false imprisonment, which include allegations
of unlawful economic and physical servitude that resembles slavery.5!

Moreover, even if the government treated Mr. Doe’s body, likeness, and name as the
private property of his trust, the FTCA still excludes suits for wrongful government custody of
private property and unlawful seizure of assets.®? Thus, this also invalidates Mr. Doe’s claim.

5. Constitutional Torts

Mr. Doe alleges implied violations of his Fifth Amendment right to due process and Sixth
Amendment right to self-representation.®® The FTCA does not create an exception to sovereign
immunity for constitutional matters, thus, his claim fails.5*

5528 U.S.C. § 2680(h); Nguyen, 556 F.3d at 1252; Tab A, Doe SF-95 § 10.

5628 U.S.C. § 2680(h); Bonilla, 652 F. App’x at 890

5728 U.S.C. § 2680(h); Millbrook, 569 U.S. at 54.

8 Tab A, Doe SF-95 § 10; Tab J, Doe Kenosha County Complaint at 3; Tab K, Doe Aff. Il at 3-4.

%9 Talbert, 932 F.2d at 1067; Tab A, Doe SF-95 § 10; Tab D, Doe Memo at 6; Tab F, Doe Notice to Principal at 1-2;
Paul F. Figley, Understanding the Federal Tort Claims Act: A Different Metaphor, 44:3/44:4 TORT TRIAL & PRAC.
L.J. 1105, 1129 (2009) (citing 28 U.S.C. § 2680(h)).

60 Schneider v. United States, 936 F.2d 956, 959 (7th Cir. 1991); Tab A, Doe SF-95 § 10; Tab F, Doe Notice to
Principal at 3; Tab K, Doe Aff. Il at 2.

6128 U.S.C. § 2680(h); Tab A, Doe SF-95 § 10; Tab F, Doe Notice to Principal at 2.

62 Bramwell, 348 F.3d at 806; Tab A, Doe SF-95 § 9-10; Tab G, Doe Security Agreement at 1, 6, 10; Tab H, Doe
Copyright Notice at 1; Figley, supra note 59, at 1126 (citing 28 U.S.C. § 2680(c)).

6 Tab A, Doe SF-95 § 8; Tab E, Doe Aff. | at 2.

64 FDIC, 510 U.S. at 477; Figley, supra note 59, at 1110 (citing 28 U.S.C. § 1346(b)).
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D. Redemption Theory

Mr. Doe’s claim is founded upon the Redemption Theory, a duplicitous scheme where a
person claims to be a Secured Party Creditor of themselves.®> The theory has ties to the far-right
Sovereign Citizen Movement.®® Fringe groups believe that utilization of the gold standard is
funded on the use of United States citizens as strawmen collateral to pay off its debts.5’

This false theory’s adherents believe that individuals may regain control over the
strawman by cashing in government documents for the value of their person or filing Universal
Commercial Code documents alleging that the government is illegally holding and misusing their
physical body without compensation, as Mr. Doe does.58 When the government ignores or
refuses these requests, individuals may argue that the government owes them damages related to
the fraudulent holding and misuse of their body.5° In this case, Mr. Doe filed an administrative
tort claim for commercial damages to his body during the course of imprisonment.”® Courts have
all held the Redemption Theory to be unsound, and some have even convicted individuals who
utilize the Redemption Theory of criminal charges such as counterfeit creation of tax forms.’*
Mr. Doe’s claims are, therefore, not legally sound and should be denied.

CONCLUSION

I recommend that Mr. John Doe’s claim for $5 million be denied. His claim involves
state officers to which the FTCA does not apply. The FTCA’s statute of limitations also bars
Mr. Doe’s claim. Furthermore, his claim alleges fraud, false arrest, malicious prosecution,
defamation, libel, slander, false imprisonment, wrongful seizure of property, and constitutional
torts. All these alleged torts fall under exceptions to the FTCA’s waiver of sovereign immunity.
Last, Mr. Doe’s claim is based on the thoroughly discredited Redemption Theory.

Hiep Nguyen
Law Clerk, Torts Branch

8 UNIV. N.C. ScH. oF Gov’T, A QUICK GUIDE TO SOVEREIGN CITIZENS, 2 (2013),
https://www.sog.unc.edu/sites/www.sog.unc.edu/files/Sov%20citizens%20quick%20guide%20Nov%2013.pdf.
 ANTI-DEFAMATION LEAGUE, THE LAWLESS ONES: THE RESURGENCE OF THE SOVEREIGN CITIZEN MOVEMENT, 9
(2010), https://www.adl.org/sites/default/files/documents/assets/pdf/combating-hate/lawless-ones-sovereign-citizen-
movement-2010.pdf.

67 UNIV. N.C. ScH. oF GoV’T, supra note 65.

6 1d. at 3; Tab D, Doe Memo at 2; Tab E, Doe Aff. | at 1; Tab G, Doe Security Agreement at 20.

8 UNIv. N.C. ScH. oF Gov’T, infra note 65, at 3.

0 Tab A, Doe SF-95 § 10; Tab E, Doe Aff. | at 1-2; Tab G, Doe Security Agreement at 20.

"1 See e.g., United States v. Molesworth, 197 F. App’x 694, 697 (9th Cir. 2006) (affirming conviction based on
attempts to recoup money under Redemption Theory).
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The following sample is a paper | wrote for my Election Law class. The research, writing, and

analysis for this piece are completely my own.

The Entrenched Inequality of Citizens United

Hiep Nguyen

In 2014, San Jose’s mayoral election cleanly split! the city’s working-class Eastside from
its affluent western half.? With around 3000 more votes, the Chamber of Commerce-allied
candidate, Sam Liccardo, defeated a progressive county supervisor, Dave Cortese.® Liccardo
was funded in part by the massive corporate spending* that has skyrocketed since Citizens
United v. Federal Election Commission, which ended prohibitions on independent corporate
spending in elections, and SpeechNow.org v. Federal Election Commission, which enabled
outside groups (super PACs) to solicit unlimited donations from corporations and spend
unlimited money as long as they do not “coordinate” with a candidate.> By giving corporations
the same political speech rights as people, courts have allowed corporate interests to corrupt and
distort elections. To remedy this and bring back corporate expenditure restrictions, the Court

should recognize corporations as distinct entities due to their special privileges and apply the

! Santa Clara County 2014 Election Results: Mayor of San Jose, SANTA CLARA CNTY. REGISTRAR OF VOTERS (Dec.
15, 2014), https://results.enr.clarityelections.com/CA/Santa_Clara/54209/149818/Web01/en/summary.html.

2 See Underserved East San Jose Students Get a New Athletic Field, CBS BAY AREA (Jun. 2, 2012),
https://www.cbsnews.com/sanfrancisco/news/underserved-east-san-jose-students-get-a-new-athletic-field/; Eric
Fischer, Map of Racial Distribution in San Jose, 2010 U.S. Census, in WIKIMEDIA COMMONS (Apr. 10, 2012),
https://commons.wikimedia.org/wiki/File:San_Jose_Demographics_2010.jpg

3 Nathan Donato-Weinstein, San Jose Mayor-elect Liccardo Selects Chamber Insider, Council Member for Key
Posts, SILICON VALLEY Bus. J. (Dec. 31, 2014), https://www.bizjournals.com/sanjose/news/2014/12/31/san-jose-
mayor-elect-liccardo-selects-chamber.html.

4 Jana Kadah, San Jose Mayor Raises Six Figures Before Stepping Down from PAC, SAN JOSE SPOTLIGHT

(Mar. 24, 2022), https://sanjosespotlight.com/san-jose-mayor-raises-six-figures-before-stepping-down-from-pac/.

5 See Citizens United v. Fed. Election Comm 'z, 558 U.S. 310, 360 (2010); SpeechNow.org v. Fed. Election Comm ’n,
599 F.3d 686, 696 (D.C. Cir. 2010).
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intermediate scrutiny used for nonpolitical commercial speech regulations. The Court should
find that the government has an important interest in stopping election corruption and distortion.
This ruling would open the door to reviving the Bipartisan Campaign Finance Reform Act
(BCRA)’s independent corporate expenditure limits and expand existing direct contribution

limits for candidates to their single-candidate super PACs, making elections fairer for all.

l. Corporations Are Not People

Corporations are not people due to their special privileges under state laws that help them
“obtain an unfair advantage in the political marketplace.”® For instance, corporations have
limited liability where shareholders are not responsible for their debts.” This occurs even when
negligence results in death or injury® and confers corporations substantial capital investment
advantages, letting them accumulate more money than any individual could.® In addition, many
states give corporations perpetual life® no matter who leaves the organization, allowing them to
restructure at will to elongate survival.*! Furthermore, corporations get favorable treatment in
distributing and accumulating assets.’? This includes unregulated derivatives, credit default
swaps, inflation of their property, “wildly excessive and irresponsible CEO and executive

compensation,” and “billions in government bailouts.”*® Most Americans do not get these

6 Austin v. Mich. Chamber of Com., 494 U.S. 652, 658-59 (1990).

7 JEFFREY D. CLEMENTS: CORPORATIONS ARE NOT PEOPLE: WHY THEY HAVE MORE RIGHTS THAN You DO AND
WHAT CAN You Do ABouT IT 62 (2012).

81d.

%1d. at 63.

101d. at 64.

11 Clements, supra note 7 at 64.

121d. at 122.

3 d.
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exemptions.'* While Wall Street got a $498 billion bailout in 2008 and 2009*° and pays a mere

19.7% in taxes,*® individuals received only $3200 each during the entire COVID-19 pandemic.’

1. Intermediate Scrutiny

Because corporations are not people, the First Amendment should not protect their
political speech with the same rigor that it protects the individual’s. Therefore, the lack of
individual limits on campaign expenditures articulated in Buckley should not apply to
businesses.*® Instead, corporate political speech should be subject to the same rules that other
forms of corporate speech play by. In Central Hudson Gas & Electric Corporation v. Public
Service Commission of New York, the Court held that corporate speech falls into a “less
protected” category and should be governed solely in relation to the company’s economic
interests and their audience.'® If the government’s restriction on corporate speech is justified by
a substantial interest, directly advances that interest, and is narrowly tailored to achieve its
objective, it passes constitutional muster.?® Many legitimate government interests have merited a

restriction on corporate speech, including bans on gambling ads,?! in-person solicitation?? and

14 Jim Puzzanghera, A Decade after the Financial Crisis, Many Americans Are Still Struggling to Recover, L.A.
TIMES (Sep. 8, 2018), https://www.latimes.com/business/la-fi-financial-crisis-middle-class-20180909-
htmlstory.html.

15 Deborah Lucas, Measuring the Cost of Bailout 24 (Feb. 2019) (unpublished manuscript) (on file with the
Massachusetts Institute of Technology).

16 peter G. Peterson, What Is the Difference Between the Statutory and Effective Tax Rate, PETER G. PETERSON
FOUND. (Mar. 21, 2012), https://www.pgpf.org/blog/2022/03/what-is-the-difference-between-the-statutory-tax-rate-
and-the-effective-tax-
rate#:~:text=However%2C%20the%20U.S.%20tax%20code,was%2019.7%20percent%20in%202021.

17 ADVANCE CHILD TAX CREDIT AND ECONOMIC IMPACT PAYMENTS — STIMULUS CHECKS, USA.GOV (Mar. 10, 2022),
https://www.usa.gov/covid-stimulus-checks#:~:text=With%20Vaccines.gov-
,COVID%2D19%20Stimulus%20Checks%20for%20Individuals,%241%2C400%20in%20March%202021.

18 See Buckley v. Valeo, 424 U.S. 1, 45 (1976).

19 See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 563 (1980).

20 Greater New Orleans Broad. 4ss 'n, Inc. v. U.S., 527 U.S. 173, 188 (1999).

21 posadas de P.R. Assocs. v. Tourism Co. of P.R., 478 U.S. 328, 329 (1986).

22 Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 460 (1978).
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posters?® that have an inherent risk of deception. Two substantial interests merit restrictions on

corporate election expenditures: preventing election corruption and distortion.

I1l.  Preventing Corruption

Corruption may occur even without a formal handshake.?* This takes the form of
collusion between super PACs, donors, and candidates as well as corporate influence over
policymaking, both of which lead to a loss of public faith in democracy. The government
therefore has an important anti-corruption interest in curtailing political expenditures.

First, the Court’s fantasy that candidates do not “coordinate” with their super PACs is
false. Candidates often set up super PACs specifically designed for corporate donations that are
run by people closely affiliated with them.?> This includes President Barack Obama’s former
aides working for his super PAC, Priorities USA Action, and Roger Spies, general counsel to
then-Governor Mitt Romney, working for Romney’s 2012 super PAC, Restore Our Future.?®
President Joe Biden’s super PAC was run by Steve Schale, a former aide.?’

Moreover, super PACs share pollsters, vendors, media buyers, television producers, and
fundraisers with their candidate.?® Footage from super PACs have been shown by candidates’
official campaigns,? and candidates have attended their super PAC’s fundraisers.®® Super PACs

are therefore “alter egos for the official campaign committees of the candidates.”® They

2 Friedman v. Rogers, 440 U.S. 1, 15 (1979).

24 Citizens United, 558 U.S. at 360.

% Richard Briffault, Coordination Reconsidered, 113 CoLUM. L. REV. SIDEBAR 88, 89 (2013).

26 1d. at 90.

27 This Week in South Fla.: Steve Schale & Marili Cancio, Loc. 10 NEws (Oct. 25, 2020),
https://www.local10.com/news/local/2020/10/25/this-week-in-south-florida-steve-schale-and-marili-cancio/.
28 Briffault, supra note 25, at 91.

2 d.

30 BRENT FERGUSON, CANDIDATES & SUPER PACs: THE NEw MODEL IN 2016, 3 BRENNAN CTR. FOR JUST. (2016),
https://www.brennancenter.org/sites/default/files/publications/Super_PACs_2016.pdf.

31 Briffault, supra note 25, at 91.
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circumvent non-coordination rules with “relative ease” through having a candidate’s confidants
“tell a would-be donor...precisely how to spend money to benefit the campaign.”3?
Non-coordination is a fantasy when collusion among super PACs, campaigns, and their corporate
donors is normal and makes the super PAC and the candidate essentially one campaign.

Second, knowing that they need to chase money in a race, candidates will prioritize
corporate donors’ ideas instead of listening to their community. The Buckley Court noted that
collusion between candidate and donor “posed a direct threat of corruption similar to bribery—
donors might give to a candidate or officeholder with the understanding that, in return, the
officeholder...would take some official action he would not otherwise take.”* In a
BusinessWeek poll, 50% of executives believed that their contributions secured access to
lawmakers, while 41% wanted preferential consideration on regulations impacting their
business.3* This influence is likely why some corporations spend excessively on elections,®
leading to a society where winning candidates are accountable mostly to wealthy contributors.3¢

Actual candidate campaign behavior backs this up. Senator Mitch McConnell promised
“leadership, friendship, effectiveness, and exclusivity” in exchange for $5000, while
Congressman Tom Delay maintained records of large PAC contributions.3” Los Angeles Mayor

Antonio Villaraigosa’s gubernatorial campaign was heavily bankrolled® by charter school

32 Bradley A. Smith, Super PACs and the Role of Coordination in Campaign Finance Law, 49 WILLAMETTE L. REV.
603, 607-08 (2013).

33 1d. at 613, citing Buckley, 424 U.S. at 20-21.

34 Russell D. Feingold, Representative Democracy versus Corporate Democracy: How Soft Money Erodes the
Principle of One Person, One Vote, 35 HARV. J. ON LEGIS. 377 (1988).

35 Smith, supra note 32, at 614 (citing Buckley, 424 U.S. at 45).

3 Adam Lioz & Liz Kennedy, Democracy at Stake: Political Equality in the Super PAC Era, 39 HuM. RTs. 15, 17
(2012).

37 Feingold, supra note 34, at 381-82 (emphasis added).

38 Seema Mehta & Melanie Mason, Wealthy Charter School Backers Gambled on Villaraigosa and Lost. Now
They re on Shaky Ground with Newsom, L.A. TIMES (Jun. 15, 2018), https://www.latimes.com/politics/la-pol-ca-
charter-school-california-governors-race-newsom-villaraigosa-20180615-story.html.
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proponents that ran ads®® villainizing* then-Lieutenant Governor Gavin Newsom for favoring
traditional public schools. Villaraigosa then supported charter schools vigorously.*
Then-candidate Donald Trump was supported*? by telecom giants*® like AT&T, Comcast, and
T-Mobile. These companies opposed** net neutrality rules implemented*® by Federal
Communications Commission (FCC) Chair Tom Wheeler. When he became president, Trump
nominated Ajit Pai to be FCC Chair. Pai revoked*® net neutrality, allowing these companies to
prioritize content from wealthy payers. While none of these instances are quid pro quo, they still
corrupt because corporations exact far more political influence than the average individual.
Post-Citizens United, there was an 8% reduction in corporate income tax in states that
had previously banned corporate independent expenditures.4’ Significant reductions in plaintiff-
friendly civil litigation standards occurred, while no appreciable effect was seen on policies that
lacked clear corporate interests, such as abortion, eminent domain, and gun control.*® This

evidence indicates why BCRA had a substantial anti-corruption interest in prohibiting corporate

39 Joe Garofoli, Charter-schools Group Spends Big on Ad Campaign backing Antonio Villaraigosa, S.F. CHRON.
(Apr. 19, 2018), https://www.sfchronicle.com/politics/article/Charter-schools-group-spends-big-on-ad-campaign-
12848743.php.

40 Sally Ho, Charter Schools Regroup after Big California Election Loss, Assoc. PRESS (Jun. 10, 2018),
https://apnews.com/article/dbaefl5f1lcal4e38a673cecl1f92a4c8c.

4 Howard Blume, Former L.A. Mayor Antonio Villaraigosa Endorses Charter Expansion Effort, L.A. TIMES

(Sep. 29, 2015), https://www.latimes.com/local/lanow/la-me-In-villaraigosa-endorses-charter-effort-20150929-
story.html.
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https://www.lightreading.com/ossbsscx/telecom-industrys-political-contributions-remain-in-spotlight/d/d-id/769211.
43 Klint Finley, The One Telecom Group That Does Support Net Neutrality, WIRED (Aug. 7, 2018),
https://www.wired.com/story/the-one-telecom-group-that-does-support-net-neutrality/.

44 Devin Coldewey, These Are the Arguments Against Net Neutrality and Why They re Wrong, TECHCRUNCH
(May 19, 2017), https://techcrunch.com/2017/05/19/these-are-the-arguments-against-net-neutrality-and-why-theyre-
wrong/?guccounter=1.
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(2021).
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campaign expenditures that go beyond quid pro quo.*® Corporate spending on their preferred
candidates and referenda result in their preferred policies. No secret handshake is needed.

Third, contrary to Justice Kennedy’s opinion in Citizens United,* corruption causes a
loss of faith in democracy, which gives the government an important interest in regulating
corporate campaign expenditures. Donors’ disproportionate influence over election outcomes
and unfair access to candidates®! causes voters to be cynical about their power to decide
elections, which erodes public trust in government and decreases political efficacy.5? Statistical
research confirms these concerns.>® More than 66% of respondents thought that donations over
$5000 led to some corruption, while over 51% thought that $1 million or more spent on
independently financed ads led to some corruption.> That number climbed to 73% when
negative ads were involved.>® Even a mere appearance of corruption or collusion is enough for
the public to infer improper encouragement and become less trustful of their elected officials.%®
This rebuts Justice Kennedy’s assumptions and demonstrates why the government has a
substantial anti-corruption interest in regulating corporate campaign expenditures.’

Unfettered corporate election spending foments corruption through collusion among
candidates and donors and corporate influence over policymaking. This causes a loss of a faith

in democracy and creates an important interest in regulating corporate campaign expenditures.

4 McConnell v. Fed. Election Comm’n, 540 U.S. 93, 95-96 (2003).
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CONST. L. & Pu. PoL’Y. 1, 5 (2014).
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%3 See generally Shaun Bowler & Todd Donovan, Campaign Money, Congress, and Perceptions of Corruption, 44
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Hiep Nguyen

558



OSCAR / Nguyen, Hiep (University of California, Berkeley School of Law)

IVV.  Stopping Distortion

Anti-distortion forms a second substantial government interest in regulating corporate
campaign spending. Corporate expenditures must reflect actual public support instead of
distorting the playing field of ideas through unlimited money.58 This extends the one person, one
vote principle from voting to influencing votes in elections.>® Real political power depends on
the ability to spend money in support of one’s views.®® Voters recognize this in their anger and
frustration at “being excluded from their own political system,” as politicians promise
“effectiveness [and] exclusivity” only to their most prized donors.%!

Second, the anti-distortion principle is an important government interest because it
recognizes money as a barrier to voting, much like malapportionment, property rights,®? poll
taxes, residency requirements, filing fees, and grandfather clauses did in past eras.®® The Court
was initially skeptical of all these factors’ negative impact on the vote before it gradually
incorporated them into its precedent.®* When money is the obstacle, unequal weight is given to
people with the means to donate.®® This thereby elevates their concerns over those of poorer
people, because candidates will exclusively raise money from and listen to them.%6

For instance, wealthy citizens making more than $125,000 a year are over 10 times as

likely to donate despite their small proportion of the population.6” Senate re-election PACs raise

%8 Austin, 494 U.S. at 1398.
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(1994).
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(1993).
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most of their money (sometimes over 90%) from wealthy entities who do not reside in their
states.®® In this environment, small-dollar donations will not reach as many households as
wealthy companies with an agenda.®® For example, Uber and Lyft used their massive war
chests’ and ridesharing apps’* to convince Californians that drivers wanted to be individual
contractors without access to health insurance, unemployment insur